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JOINT COMMENTS OF FOX TELEVISION STATIONS, INC., CBS BROADCASTING 

INC., NBC UNIVERSAL, INC. AND NBC TELEMUNDO LICENSE CO.  

Pursuant to the Commission’s Public Notice regarding the Second Circuit’s remand of 

the Omnibus Order, Fox Television Stations, Inc. (“Fox”), CBS Broadcasting Inc., NBC 

Universal, Inc. and NBC Telemundo License Co. (collectively “the Networks”)  respectfully 

submit their comments regarding the Commission’s enforcement of the prohibition against 

broadcast indecency, 18 U.S.C. § 1464.   

INTRODUCTION AND SUMMARY 

 The Commission should use this remand proceeding to reverse its radically expanded 

efforts to regulate through punitive forfeitures what it considers to be “indecent” speech under 18 

U.S.C. § 1464.  Since the mid-1970s, when it first began to enforce the ban on so-called indecent 

speech, the Commission has carefully observed a cautious and limited enforcement policy that 

paid serious respect to the First Amendment rights of broadcasters.  Indeed, this severely 

restrained enforcement policy has always been the centerpiece of the Commission’s defense of 

the indecency regime’s constitutionality.  When the Supreme Court on the narrowest basis 

upheld the specific prohibition as applied to George Carlin’s “Filthy Words” monologue, the 

Court expressly recognized that its decision did “not speak to cases involving the isolated use of 
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a potentially offensive word.”  FCC v. Pacifica Found., 438 U.S. 726, 760-61 (1978) (Powell, J., 

concurring).  Following Pacifica, the Commission for more than 25 years observed this 

limitation and did not take enforcement action against broadcasts of isolated and fleeting 

expletives. 

In 2004, the Commission unexpectedly and without meaningful explanation abandoned 

its longstanding restrained enforcement policy, overruling numerous precedents that have stood 

for decades and greatly expanding the amount of speech that is subject to punishment.  Under 

this new policy, the Commission has, for the first time, begun to (1) take enforcement action 

against fleeting and isolated utterances of potentially offensive words; (2) use the ban on 

“profane” speech as a separate basis for prohibiting the use of certain words; (3) punish licensees 

for “indecent” speech that was unintentionally broadcast during live coverage of newsworthy 

events; and (4) impose massive and unprecedented fines for violations of the indecency rules.   

The Commission’s sweeping departure from restraint in its approach to indecency has 

resulted in an unprecedented intrusion into the creative and editorial process and threatens to 

bring about the end of truly live broadcast television.  Writers and producers of scripted 

television programs exercise their creative judgment in deciding that potentially offensive words 

may be necessary for dramatic verisimilitude or effect, but the Commission now second-guesses 

those creative decisions on a show-by-show basis.  To avoid exposure to enormous indecency 

penalties, creative personnel censor themselves because of the risk that they will misjudge what 

the current Commissioners will find offensive.  For live television, broadcasters have been 

required to invest in expensive time-delay equipment and the personnel necessary to operate it.  

Cable and satellite television are not subject to the Commission’s regime, nor is the internet, and 

therefore only those media will be able to broadcast truly live news, sporting or political events.  
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The Commission’s exceedingly aggressive enforcement against both scripted and live broadcasts 

represents an extreme and unwarranted departure from the cautious approach that barely passed 

constitutional muster in Pacifica.   

In bringing enforcement proceedings against isolated and fleeting expletives, the 

Commission is now going well beyond the restrained approach that the Supreme Court approved 

in Pacifica.  The Commission cannot reflexively cite Pacifica as authorizing its current 

indecency enforcement regime; indeed, it is clear that the courts, and particularly the Supreme 

Court in Pacifica, would have never approved content-based regulation of speech if the 

Commission had attempted to enforce § 1464 as aggressively as it now does with respect to 

fleeting expletives.  See Pacifica, 438 U.S. at 761 n.4 (Powell, J., concurring) (permitting 

enforcement action because “the Commission may be expected to proceed cautiously, as it has in 

the past”); Action for Children’s Television v. FCC, 852 F.2d 1332, 1340 n.14 (D.C. Cir. 1988) 

(“ACT I”) (relying on the Commission’s commitment to proceeding cautiously).  Now that 

caution has been thrown to the wind, the First Amendment cost of the Commission’s expanded 

regime is intolerable.    

In challenging the Commission’s assault on protected speech, the Networks are not 

seeking license to use potentially offensive language whenever or wherever they want.  Everyone 

understands that some content is not appropriate for television, even if it falls short of what is 

actually indecent.  But rather than foist its own subjective interpretation onto programming 

decisions, the Commission must “provide adequate breathing space to the freedoms protected by 

the First Amendment,” Boos v. Barry, 485 U.S. 312, 322 (1988) (internal quotation marks 

omitted), which it had always done by deferring to the editorial judgments of broadcasters about 

content.  Indeed, the networks maintain broadcast standards departments to monitor their 
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programming, employing strict standards to ensure that their broadcast content is appropriate and 

consistent with viewers’ expectations.  The Networks are now merely asking the Commission to 

rescind its radical, new interpretation of its indecency rules—first announced in the Golden 

Globe Order1 and reaffirmed in the Omnibus Order2—and instead return to a cautious and 

restrained enforcement program, while articulating clear standards for licensees to follow and 

regulators to apply.  The Commission should take the opportunity afforded by the Second 

Circuit’s remand to keep its earlier promises to the courts to act with restraint in light of the 

important First Amendment values at stake.  The Omnibus Order relies entirely on the new 

standard articulated in the Golden Globe Order, and it cites no other authority for its indecency 

findings.  Most of the arguments below have already been presented to the Commission in 

various responses to the Golden Globe Order, and they provide strong grounds for the 

Commission to reconsider its actions now.3  For all these reasons, the Networks urge the 

                                                 
1 Complaints Against Various Broadcast Licensees Regarding Their Airing of the “Golden 
Globe Awards” Program, Memorandum Opinion & Order, 19 FCC Rcd. 4975 (2004) (“Golden 
Globe Order”). 
2 Complaints Regarding Various Television Broadcasts Between February 2, 2002 and March 8, 
2005, Notices of Apparent Liability and Memorandum Opinion & Order, 21 FCC Rcd. 2664, 
¶¶ 102, 114, 138 (2006) (“Omnibus Order”). 
3 See Petition for Partial Reconsideration of National Broadcasting Company, Inc, Complaints 
Against Various Broadcast Licensees Regarding Their Airing of the “Golden Globe Awards” 
Program (April 19, 2004) (attached as Appendix I); Joint Petition for Reconsideration of ACLU, 
et al., Complaints Against Various Broadcast Licensees Regarding Their Airing of the “Golden 
Globe Awards” Program (April 19, 2004) (attached as Appendix II); Joint Petition for a Stay of 
Fox Entertainment Group, Inc., NBC Universal, Inc. and Viacom, Inc., Complaints Against 
Various Broadcast Licensees Regarding Their Airing of the “Golden Globe Awards” Program 
(June 18, 2004) (Attached as Appendix III).  The arguments raised in these pleadings are hereby 
incorporated by reference and made part of this proceeding, as are the arguments from NBC’s 
responses to the Commission’s inquiries regarding its live broadcasts.  See Letter from F. 
William LeBeau to William H. Davenport re: FCC File No. EB-04-IH-0512 (Feb. 2, 2005) 
(Attached as Appendix IV); Letter from F. William LeBeau to William H. Davenport re: FCC 
File No. EB-04-IH-0591 (Feb. 2, 2005) (Attached as Appendix V); Letter from F. William 
LeBeau to William H. Davenport re: FCC File No. EB-04-IH-0570 (Feb. 14, 2005) (Attached as 
Appendix VI). 
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Commission to return to a § 1464 enforcement program that is at least as restrained as that 

reviewed in Pacifica. 

ARGUMENT 

I. THE COMMISSION’S NEW INDECENCY ENFORCEMENT REGIME 
VIOLATES THE ADMINISTRATIVE PROCEDURE ACT. 

The Commission’s indecency regime, announced in the Golden Globe Order and 

reaffirmed in the Omnibus Order, rests on a dramatic departure from Commission precedents 

that have stood for decades.  The Commission has an obligation to justify such departures with a 

reasoned analysis—especially given the First Amendment issues at stake—but has fallen far 

short of an adequate explanation.  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 57 (1983) (“an agency changing its course must supply a reasoned analysis”).  By 

adopting a per se indecency rule for isolated and fleeting expletives, the Commission violated 

the APA, which requires a reviewing court to set aside action that is “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A).   

In the Golden Globe Order, the Commission admitted that it was changing its policy—

reversing its interpretation of the indecency standard, retreating from its longstanding position 

that Pacifica did not authorize it to regulate fleeting expletives, and promulgating a new 

definition of “profane” content under 18 U.S.C. § 1464.  Despite these significant changes in its 

regulation of constitutionally-protected speech, the Commission offered no justification for its 

sudden shift; instead, it simply declared that its prior cases were “no longer good law.”  See 

Golden Globe Order ¶ 12.  The Omnibus Order provided no further justification and simply 

cited the Golden Globe Order as precedent for finding fleeting expletives to be indecent.  See, 

e.g.,  Omnibus Order ¶¶ 102, 114, 138. 



 

 6 

The complete failure of the Commission to articulate any justification for its sudden shift 

in policy violates the APA.  Ramaprakash v. FAA, 346 F.3d 1121, 1125 (D.C. Cir. 2003) 

(Roberts, J.) (“An agency’s failure to come to grips with conflicting precedent constitutes an 

inexcusable departure from the essential requirement of reasoned decision making” (internal 

quotations and citation omitted)); New York Council, Ass’n of Civilian Technicians v. Fed. Labor 

Relations Auth., 757 F.2d 502, 508 (2d Cir. 1985) (“the agency must explain why the original 

reasons for adopting the rule or policy are no longer dispositive”).  If the Commission is 

unwilling or unable to explain its about face, then its new approach to indecency should be 

abandoned. 

II. THE CURRENT INDECENCY REGIME, AS IT RELATES TO POTENTIALLY 
OFFENSIVE WORDS, IS UNCONSTITUTIONAL. 

It is undisputed that “indecent” speech, unlike obscenity, receives the highest degree of 

First Amendment protection.  “Content-based prohibitions, enforced by severe criminal 

penalties, have the constant potential to be a repressive force in the lives and thoughts of a free 

people.”  Ashcroft v. ACLU, 542 U.S. 656, 660 (2004).  For that reason, content-based 

restrictions on speech—like the Commission’s indecency findings—are presumed to be invalid, 

and the Commission bears the heavy burden of showing their constitutionality.  See id.; United 

States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 817 (2000). 

A. The Current Indecency Regime Is Unconstitutionally Vague And 
Impermissibly Chills Protected Speech. 

1. The government cannot use a vague standard for the sensitive task of regulating 

constitutionally protected speech.  See, e.g., Reno v. ACLU, 521 U.S. 844, 874 (1997); Perez v. 

Hoblock, 368 F.3d 166, 175 n.5 (2d Cir. 2004).  The “literal scope” of § 1464 applies to 

expression protected by the First Amendment, and the vagueness doctrine therefore “demands a 
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greater degree of specificity than in other contexts.”  Smith v. Goguen, 415 U.S. 566, 573 (1974); 

see also Smith v. California, 361 U.S. 147, 151 (1959). 

To whatever extent the Commission’s indecency rules may have survived a vagueness 

challenge in the past, changes in the indecency regime as well as developments in the law 

undermine any constitutional defense of the Commission’s current approach.  The changes 

effected by the Commission in the Golden Globe Order and reapplied in the Omnibus Order 

greatly expanded the types of expression that might be considered indecent and added a novel 

interpretation of the concept of profanity, thereby materially departing from the enforcement 

regime that had been approved previously by the courts.  In addition, recent judicial decisions 

cast doubt on whether the current enforcement regime is constitutionally permissible.  In Reno, a 

unanimous Supreme Court concluded that the Communications Decency Act (“CDA”) was 

unconstitutionally vague.  See Reno, 521 U.S. at 870-74.  The CDA defined indecency as any 

“communication that, in context, depicts or describes, in terms [1] patently offensive [2] as 

measured by contemporary community standards, [3] sexual or excretory activities or organs.”  

Id. at 860 (quoting 47 U.S.C. § 223(d)).  The Commission’s prohibition on broadcast indecency 

punishes speech based on the same three elements as the CDA:  “First, material alleged to be 

indecent must fall within the subject matter scope of our indecency definition—that is, the 

material must describe or depict sexual or excretory organs or activities. . . . Second, the 

broadcast must be patently offensive as measured by contemporary community standards for the 

broadcast medium.”  Omnibus Order ¶ 12 (quoting Indecency Policy Statement ¶¶ 7-84).  Under 

                                                 
4 Industry Guidance On the Commission’s Case Law Interpreting 18 U.S.C. § 1464 and  
Enforcement Policies Regarding Broadcast Indecency, Policy Statement, 16 FCC Rcd. 7999, 
8002, ¶¶ 7-8 (2001) (“Indecency Policy Statement”). 
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Reno, such a broad restriction on speech is unconstitutional.  See Reno, 521 U.S. at 870.5  At a 

minimum the Commission must explain why Reno is not controlling. 

2.  Even without Reno, the newly-expanded indecency standard is unconstitutionally 

vague under longstanding precedent.  The Supreme Court has invalidated laws that prohibited 

speech “manifestly tending to the corruption of the youth,” Bantam Books, Inc. v. Sullivan, 372 

U.S. 58, 59 (1963), made it unlawful “to curse or revile or to use obscene or opprobrious 

language,” Lewis v. New Orleans, 415 U.S. 130 (1974), or rendered it illegal to utter 

“opprobrious words or abusive language,” Gooding v. Wilson, 405 U.S. 518, 519 (1972).  Under 

the Commission’s new regime, there are no workable criteria for determining what might violate 

the policy other than familiarity with each individual Commissioner’s sense of outrage at any 

given moment.  This is the very paradigm of a vague enactment, for it vests unbounded 

discretion to restrict speech with the government.  E.g., Coates v. Cincinnati, 402 U.S. 611, 615-

16 (1971); Houston v. Hill, 482 U.S. 451, 466-67 (1987). 

The vagueness inherent in the expanded indecency regime is exacerbated by the failure to 

articulate or analyze what is patently offensive under “contemporary community standards for 

the broadcast medium.”  As Reno made clear, contemporary community standards can 

disambiguate the vagueness inherent in the indecency regime only if they are based on objective 

criteria, such as specifically-defined state laws in the Miller obscenity standard.  See Reno, 521 

U.S. at 873 (explaining that reference to a specific, legal definition “reduces the vagueness 

                                                 
5 Numerous courts have since cited Reno in striking down laws intended to ban or regulate the 
sale, rental or transmission of material that may be deemed indecent or harmful to minors.  See, 
e.g., Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002); Playboy Entertainment, 529 U.S. 
803; PSINet, Inc. v. Chapman, 362 F.3d 227 (4th Cir. 2004), reh’g and reh’g en banc denied, 
372 F.3d 671 (4th Cir. 2004); ACLU v. Ashcroft, 322 F.3d 240 (3d Cir. 2003), aff’d 542 U.S. 656 
(2004); Am. Amuse. Mach. Ass’n v. Kendrick, 244 F.3d 572 (7th Cir. 2001); ACLU v. Johnson, 
194 F.3d 1149 (10th Cir. 1999). 
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inherent in the open-ended term ‘patently offensive’”).  Instead of objective legal standards, the  

Commission’s contemporary community standards for the broadcast medium are determined by 

the Commission’s “collective experience and knowledge, developed through constant interaction 

with lawmakers, courts, broadcasters, public interest groups and ordinary citizens.”  Infinity 

Radio License, Inc., Memorandum Opinion & Order, 19 FCC Rcd. 5022, 5026 (2004).  This 

assertion of “we-know-it-when-we-see-it”—or worse, “we-know-it-when-someone-with-

influence-on-us-says-we-see-it”—is not a plainly-expressed legal standard that allows for 

predictive judgments by broadcasters.  Ironically, the “community standard” is supposed to be an 

objective measure of what the public thinks, to provide a check on the Commission’s discretion.  

Cf. Hamling v. U.S., 418 U.S. 87, 107 (1974) (community standards approach meant to ensure 

that speech “is judged neither on the basis of each [decisionmaker]’s personal opinion, nor by its 

effect on a particularly sensitive or insensitive person or group”).  Under the expanded policy, 

however, the “community standard” has become the opposite:  a vehicle for the unfettered (and 

unpredictable) discretion of current Commissioners.6  Applications of the indecency standard 

have become almost random, and the factors of patent offensiveness can be and have been 

manipulated to reach any desired conclusion.  The resulting array of case-by-case results defies 

any reasonable explanation.  Compare Golden Globe Order ¶ 12 (isolated broadcast of an 

expletive during live awards show is indecent) with Saving Private Ryan Order ¶ 8 (repeated use 

of the same expletive during World War II film is not indecent)7 with Omnibus Order ¶ 78 

(handful of uses of the same expletive during Martin Scorsese documentary about blues 
                                                 
6 See also Omnibus Order at 2727 (Adelstein, dissenting) (“Adelstein Statement”) (order 
“overreaches with its expansion of the scope of indecency and profanity law, without first doing 
what is necessary to determine the appropriate community standard”).   
7 Complaints Against Various Television Licensees Regarding Their Broadcast on November 11, 
2004 of the ABC Television Networks Presentation of the Film “Saving Private Ryan,” 
Memorandum Opinion & Order, 20 FCC Rcd. 4507, ¶ 8 (2005) (“Saving Private Ryan Order”). 
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musicians are indecent).  Any attempt to reconcile these outcomes, or to apply the stated 

standards to these examples as a means of predicting the outcome in the next case, is hopeless.  

The First Amendment does not tolerate this arbitrary regulation of speech. 

The Commission also has never explained why in some cases the perceived merit of the 

material—even material that repeatedly uses expletives—saves some broadcasts from a finding 

of patent offensiveness but not others.  In the Saving Private Ryan Order, for example, the 

Commission ruled that numerous uses of the word “fuck,” “shit,” and its variants were 

acceptable because deletions “would have altered the nature of the artistic work and diminished 

the power, realism, and immediacy of the film experience for viewers.” Saving Private Ryan 

Order ¶ 14.  In contrast, in Martin Scorsese’s PBS documentary series The Blues: Godfathers 

and Sons, the Commission ruled that the much more isolated uses of the same expletives were 

actionable because the educational purpose of the documentary “could have been fulfilled and all 

viewpoints expressed without the repeated broadcast of expletives.”  Omnibus Order ¶ 82; see 

also id. ¶ 77 (noting that “many of the expletives in the broadcast are not used by blues 

performers,” as if such words would have passed muster if uttered by musicians but were 

indecent because they were uttered by record producers); id. ¶ 134 (noting that expletives 

broadcast during NYPD Blue “may have made some contribution to the authentic feel of the 

program,” but nonetheless concluding “that purpose could have been fulfilled and all viewpoints 

expressed without the broadcast of expletives”).  The difference is pure ipse dixit.  There is no 

sensible or consistently valid way to distinguish Saving Private Ryan from The Blues; it simply 

reflects the tastes of the individuals with seats on the Commission.8  There are no discernible, 

                                                 
8 Moreover, even the current commissioners do not agree on these matters of taste.  Compare 
Omnibus Order ¶ 82 with Adelstein Statement, 21 FCC Rcd. at 2728 (prohibiting coarse 



 

 11 

objective standards; rather, the current Commissioners are doing nothing more than rendering 

case-by-case judgments on whether, in their subjective opinions, a given expletive is essential to 

the nature of the artistic work, or whether a particular broadcast may be deemed to have 

sufficient social value to be permitted.  See, e.g., Without a Trace ¶ 15 (making the judgment that 

a scene depicting sexual activity “goes well beyond what the story line could reasonably be said 

to require”).9  This approach is inescapably unconstitutional. 

3.  Broadcasters are thus left without any guidelines that would enable them to 

understand what is forbidden and what is not, a situation the First Amendment does not allow.  

See, e.g., Reno, 521 U.S. at 871; Kolender v. Lawson, 461 U.S. 352, 357-58 (1983); Grayned v. 

Rockford, 408 U.S. 104, 108-09 (1972); Gentile v. State Bar, 501 U.S. 1030, 1048 (1991) (regu-

lation of speech is unconstitutional when those subject to it can do no more than “guess at its 

contours”).  The Commission’s vague indecency standard impermissibly chills speech by forcing 

broadcasters to “steer far wider of the unlawful zone,” Speiser v. Randall, 357 U.S. 513, 526 

(1958), and to restrict their expression “to that which is unquestionably safe.”  Baggett v. Bullitt, 

377 U.S. 360, 372 (1964).  According to the head of Broadcast Standards and Practices at Fox, 

the Commission’s vague indecency standards are having a “dramatic chilling effect.”  

Declaration of Nicole A. Bernard (attached as Appendix VII), ¶ 5 (noting that “content that 

previously was aired, or would have aired, on Fox, is left out of programs in this chilly 

environment” and citing specific examples of such programs); id. ¶ 9 (noting effects of expanded 

enforcement on the creative community).  The lack of clear limits affords government officials 

                                                                                                                                                             
language in “The Blues” would “undercut the ability of the filmmaker to convey the reality of 
the subject of the documentary”). 
9 See Complaints Against Various Television Licensees Concerning Their December 31, 2004 
Broadcast of the Program “Without a Trace,” Notice of Apparent Liability, 21 FCC Rcd. 3110, 
¶ 15 (2006) (“Without a Trace”). 
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far too much discretion to curb disfavored expression.  See, e.g., Forsyth County v. Nationalist 

Movement, 505 U.S. 123, 133 (1992); Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750, 770 

(1988); Kolender, 461 U.S. at 358, 360; Beal v. Stern, 184 F.3d 117, 124 (2d Cir. 1999).  

Broadcasters thus are forced to speculate about what the Commission—and in practice, its 

current individual members—will deem to be indecent.  See Bernard Declaration ¶ 4 (citing the 

lack of transparency in the Commission’s indecency complaint process as “undermin[ing] the 

network’s ability to more fully understand the agency’s indecency case law and to determine 

what is and is not acceptable for broadcast”).  Of course the losers in this regime are the viewers. 

Live broadcasts are especially at risk, as unscripted news, sports or entertainment 

programs may unexpectedly include potentially offensive words.  For example, Citadel 

Broadcasting imposed a 12-second tape delay for its professional football games because, during 

a live broadcast, “there are things that are outside of our control that could literally cost us 

hundreds of thousands of dollars.”10  Tennessee Titans fans attending the games and listening to 

their portable radios in the stands were infuriated that the radio play-by-play lagged the game’s 

action on the field before them.  Other significant broadcasts have been cancelled or delayed out 

of fear of enormous fines for potentially indecent words.  When CBS announced that it would 

broadcast the Peabody award-winning 9/11 documentary on the fifth anniversary of the 

September 11 attacks without editing potentially offensive words, numerous affiliates serving 

roughly 10% of U.S. households decided they would either not air the program at all, or else 

delay its start until after the 10 p.m. safe harbor—despite having previously aired the same 

                                                 
10 Mike Organ, “Titans fans rip radio delay of game: Fear of fine forces 12-second holdup,” 
Tennessean.com (Aug. 16, 2006), available at http://tennessean.com/apps/pbcs.dll/ 
article?AID=/20060816/SPORTS01/608160414. 
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documentary twice.11  Yet television audiences expect and demand that certain programs—

especially news and sporting events—will be broadcast live.  See Declaration of Dennis Swanson 

(attached as Appendix VIII), ¶ 2 (“Particularly during emergency situations and breaking news 

events, it is essential that viewers learn of vital news as it happens.”); Declaration of Ed Goren 

(attached as Appendix IX), ¶ 2 (“Viewers demand the most authentic and realistic presentation of 

sporting events in real time and without censorship.”); cf. Declaration of Peter Liguori (attached 

as Appendix X), ¶ 2 (“The live presentation of awards shows and other popular entertainment 

programming (such as American Idol) is what makes this content so compelling.”).12  The 

Commission’s newly-expanded enforcement regime places all live broadcasts at risk.  See 

Swanson Declaration ¶ 3; Goren Declaration ¶ 3; Liguori Declaration ¶ 3.13 

                                                 
11 See Jeremy Pelofsky, “Profanity Concerns Prompt CBS To Show ‘9/11’ on Web,” REUTERS 
(Sept. 9, 2006), available at http://today.reuters.com/news/articleinvesting.aspx?type= 
governmentFilingsNews&storyID=2006-09-09T164501Z_01_N09438621_RTRIDST_0_ 
SEPT11-CBS.XML.  John Eggerton, “Pappas Won’t Air CBS’ 9-11 Doc,” Broadcasting & 
Cable (Sept. 7, 2006), available at http://www.broadcastingcable.com/article/CA6369682.html 
(describing affiliate’s decision to preempt the 9/11 documentary, which contains “unedited 
swearing from the first responders caught in the maelstrom of Ground Zero,” because affiliate 
believes that, “in the current regulatory climate, stations that air network programming with 
indecent or profane content are subject to significant fines and the threat of license revocation”) 
(internal quotations omitted); John Eggerton, “Sinclair to Delay 9/11 Doc,” Broadcasting & 
Cable (Sept. 1, 2006), available at http://www.broadcastingcable.com/article/CA6368030.html 
(describing Sinclair Broadcasting’s decision to delay airing of CBS’ 9/11 documentary until after 
10 pm because it believes “the current rules, which promote censorship and impose excessive 
fines, coupled with the lack of clear or advance guidance from the FCC, impede broadcasters 
from airing programs that honor our heroes and memorialize significant events, such as 9/11, that 
have unified us as a nation”) (internal quotations omitted). 
12 See also Mike Starr, “Can Sasha Cohen Save the Olympics?” (Feb. 22, 2006), available at 
http://www.msnbc.msn.com/id/11508207/site/newsweek/ (noting that sports fans “don’t like to 
see events on tape delay because if you are a real fan, it’s hard to maintain your ignorance of the 
results”); Neil Best, “Soccer Fans Won’t Have To Wait,” NEWSDAY, June 9, 2006, at A76, 
available at 2006 WLNR 9888687 (suggesting that showing the World Cup on tape delay “likely 
would have fomented a multi-ethnic, multi-thousand-strong protest march”). 
13 The threat to live broadcasts is especially significant given the competitive importance of such 
programming to broadcasters.  See Swanson Declaration ¶ 5 (stressing the competitive 
importance of presenting news “live and unadulterated”); Goren Declaration ¶ 5 (emphasizing 
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To respond to the new indecency regime, many broadcasters have been forced to invest 

in expensive delay equipment and personnel to monitor broadcasts.  See Allison Romano, 

“Reporting Live. Very Carefully.” Broadcasting & Cable (July 4, 2005), at 9, available at 

http://www.broadcastingcable.com/article/CA623019.html?display=Feature (noting that “local 

broadcasters are responding by altering—or halting altogether—the one asset that makes local 

stations so valuable to their communities: live TV” and that the costs of expensive delay 

equipment are prohibitive for small-market stations).  The costs of delay equipment sufficient to 

cover all live sports and news programming, plus the personnel required to install and operate it, 

could run into the tens of millions of dollars.14  The significant equipment and personnel costs 

associated with installing, maintaining, and operating delay equipment sufficient to cover all live 

news, sports, and entertainment programs could conceivably exceed the net profits of a small 

local station for an entire year.15  

                                                                                                                                                             
that live sports programming is an example of “appointment television”); Liguori Declaration ¶ 6 
(same with respect to awards shows and the like). 
14 To take but a single example, equipping the 35 Fox owned-and-operated local television 
stations with enough delay equipment to cover all live local news, sports and entertainment 
originally produced by such stations would require a capital expenditure of $3.5 million.  See 
Declaration of Andrew G. Setos (Attached as Appendix XI), ¶ 4.  All of this delay equipment 
would need to be replaced every five years.  See id. ¶¶ 2, 4.  The annual personnel costs 
associated with operating and maintaining sufficient delay equipment for all Fox owned-and-
operated local television stations would be approximately $16 million.  See id. ¶ 4.  This estimate 
is based on employing two operating positions for each local station; if local stations were to 
employ four operating positions, as Fox does for its network programming, the cost would be 
approximately $32 million for all Fox owned-and-operated stations.  See id.  And of course, 
these costs represent those of only one station group.  To respond at the network level to the 
uncertainty created by the Commission’s increasingly aggressive indecency enforcement, Fox 
Broadcasting Group has already increased staffing in its Broadcast Standards and Practices 
department by 70%, at a cost of $1,026,000.  See Bernard Declaration ¶ 6.     
15 The median pre-tax profits for local stations in the smallest markets is only approximately 
$225,000 per year.  See NAB/BCFM,TELEVISION FINANCIAL REPORT, Table 17, at 35 (2005). 
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But the costs of trying to comply with the Commission’s newly-expanded enforcement 

regime are truly secondary; the real problem is the chill on protected speech.  Even with time 

delay equipment and the personnel to operate it, broadcasters are not assured of preventing 

potentially offensive words during live broadcasts.  For example, during the “2003 Billboard 

Music Awards,” a time delay effectively blocked one expletive but failed to prevent two other 

expletives only seconds later.  See Omnibus Order ¶ 112 n.164 (quoting broadcast).  Delaying 

live broadcasts so that potentially offensive words might be censored requires the quick reactions 

of individuals with their fingers on “dump” buttons, and human error is inevitable.  See Bernard 

Declaration ¶ 7 (“[B]ecause this is an inherently human endeavor, it is impossible to ensure that 

content violative of the FCC’s vague indecency standard will never air on live television.”); 

Swanson Declaration ¶ 4 (noting inevitability of human error in using delay equipment to edit 

live content); Goren Declaration ¶ 4 (same); Liguori Declaration ¶ 4 (same). Broadcast standards 

employees are experienced network executives who undergo rigorous training about how and 

when to edit potentially offensive material, but despite this extensive training and preparation, 

perfect compliance with the network standards and practices is not possible.  See Bernard 

Declaration ¶ 7.  Given the possibility of not editing potentially objectionable content, 

broadcasters have no choice but to self-censor additional content to avoid the risk posed by 

massive fines.  See id. ¶¶ 5, 9. 

Worse, delaying live broadcasts to edit potentially offensive language inevitably results 

in overbroad censorship of appropriate material.  For example, during a recent time-delayed 

broadcast of a music performance, a vigilant broadcast standards employee censored a portion of 

one song out of fear an expletive had been used; a later review found that no expletive had been 

uttered, but by then the television audience’s enjoyment of the program had already been 
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interrupted.  See Liguori Declaration ¶ 5; see also id. ¶ 4 (noting danger of accidentally editing 

out even clearly legal content); Swanson Declaration ¶ 4 (same); Goren Declaration ¶ 4 (same).  

Fox now has four individuals monitoring every live broadcast to censor potentially offensive 

language.  See Bernard Declaration ¶ 8.  While this redundancy may catch some potentially 

offensive language that a single individual might miss, it greatly increases the likelihood that 

acceptable content will be censored accidentally.  The fallibility of delay technology—both in 

failing to censor potentially offensive content and in censoring unobjectionable content—

necessarily chills broadcasters’ constitutionally protected speech. 

The chilling wind has only grown colder with the recent enactment of the Broadcast 

Decency Enforcement Act of 2005, Pub. L. 109–235, 120 Stat. 491 (June 15, 2006), to be 

codified at 47 U.S.C. 503(b)(2)(C)(ii), increasing ten-fold the maximum penalties for 

broadcasting obscene, indecent or profane language.  Given the recent practice of treating the 

broadcasts of the same program by separate television affiliates as separate violations of 

§ 1464,16 the aggregate fines for a single, fleeting instance of indecent speech could exceed $65 

million.  These harsh and unpredictable penalties have effectively compelled broadcasters to 

censor not just potentially indecent or what the Commission now deems to be “profane” speech, 

but any speech—like a live broadcast—that might inadvertently create the possibility that 

potentially offensive words will be broadcast.  “The chilling effect of such absolute 

accountability . . . is incompatible with the atmosphere of free discussion contemplated by the 

First Amendment.”  Brown v. Hartlage, 456 U.S. 45, 61 (1982).  

                                                 
16 See Without a Trace ¶ 18; Complaints Against Various Television Licensees Concerning Their 
February 1, 2004 Broadcast of the Super Bowl XXXVIII Halftime Show, Forfeiture Order, 21 
FCC Rcd. 2760, ¶¶ 26-28 (2006); Complaints Against Various Licensees Regarding Their 
Broadcast of the Fox Television Network Program “Married by America” On April 7, 2003, 
Notice of Apparent Liability, 19 FCC Rcd. 20191, ¶ 16 (2004). 
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B. The Current Indecency Regime Cannot Survive Strict Scrutiny. 

When the government wants to restrict the dissemination of protected speech, it must 

show that its regulation serves a compelling government interest.  Austin v. Michigan Chamber 

of Commerce, 494 U.S. 652, 655 (1990).  In addition, the government is required to use the least 

restrictive means of serving its asserted interest.  Playboy Entertainment, 529 U.S. 803; Reno, 

521 U.S. 844 (1997).  The Commission bears an especially heavy burden to justify, with 

explanation and evidence, both the nature of its asserted interest and the harms it is meant to 

address.  “When the Government defends a regulation on speech as a means to . . . prevent 

anticipated harms, it must do more than simply posit the existence of the disease sought to be 

cured.  It must demonstrate that the recited harms are real, not merely conjectural . . . .”  Turner 

Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664 (1994) (internal quotation marks omitted).  There is 

no precedent for finding a compelling interest in regulating broadcast speech to prevent even 

fleeting exposure to a single word, as opposed to regulating the kind of “verbal shock treatment” 

at issue in Pacifica.  See, e.g., Erznoznik v. City of Jacksonville, 422 U.S. 205, 209 (1975); cf. 

Pacifica, 438 U.S. at 750 (plurality); id. at 760 (Powell, J., concurring); Cohen v. California, 403 

U.S. 15, 21 (1971).  But even if the Commission could satisfy its burden of justifying the 

exponential increase in prohibited speech under its newly-expanded policy, the current indecency 

regime is not sufficiently tailored to survive constitutional scrutiny. 

1. Blocking Technology Is A Less Restrictive Alternative To Content-
Based Regulation of Speech. 

“[I]f a less restrictive means is available for the Government to achieve its goals, the 

Government must use it.”  Playboy Entertainment, 529 U.S. at 815 (emphasis added); Sable 

Commc’ns v. FCC, 492 U.S. 115, 126 (1989).  Put differently, “[i]f the First Amendment means 

anything, it means that regulating speech must be a last—not first—resort.”  Thompson v. W. 
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States Med. Ctr., 535 U.S. 357, 373 (2002).  Moreover, the government must continually adjust 

its policies to account for technological advancements since the time of previous judicial 

decisions reviewing governmental restrictions on speech.  Ashcroft v. ACLU, 542 U.S. at 671. 

The Supreme Court has emphasized that “targeted blocking is less restrictive than 

banning, and the Government cannot ban speech if targeted blocking is a feasible and effective 

means of furthering its compelling interests.”  Playboy Entertainment, 529 U.S. at 815.  Targeted 

blocking “enables the Government to support parental authority without affecting the First 

Amendment interests of speakers and willing listeners.”  Id.  The Supreme Court has relied on 

such “market-based solutions such as programmable televisions, VCRs, and mapping systems” 

in analogous contexts and has concluded that voluntary approaches of this type undermine the 

need for direct government regulation of the content of speech.  Id. at 821. 

In the years since Pacifica, Congress has enacted “V-Chip” requirements,17 and every 

television now sold in the United States with a screen size of 13-inches or larger comes equipped 

with this blocking technology.18  The V-Chip makes blocking available for broadcast television 

and thus represents an available, less-restrictive alternative to content-based regulation of speech 
                                                 
17 “The V-Chip reads information encoded in the rated program and blocks programs from the 
set based upon the rating selected by the parent.”  V-Chip: Viewing Television Responsibly, 
http://www.fcc.gov/vchip/ (last visited Sept. 21, 2006).  The National Association of 
Broadcasters, the National Cable Television Association and the Motion Picture Association of 
America developed a “TV Parental Guidelines” rating system for television programs.  For all 
rated programs, the assigned rating is displayed on the screen at the start of every program and 
after every commercial break.  In conjunction with the V-Chip, the ratings permit parents to 
block programming with a certain rating.  See id. 
18 More than 119 million television sets with V-Chips have been sold since 2000 to 109 million 
television households.  See Kathy Roeder, Every Family Has Easy to Use Parental Controls, 
Says TV Watch, U.S. NEWSWIRE, Mar. 2, 2006, available at 3/2/06 USNWSW (Westlaw U.S. 
Newswire database).  By 2009—when broadcasters abandon the analog spectrum and convert to 
digital broadcasts, and consumers respond by buying television sets capable of displaying digital 
video—nearly every television set in the United States is likely to have a V-Chip.  See Digital 
Television (DTV), http://www.fcc.gov/cgb/consumerfacts/digitaltv.html (describing the 
conversion process).   
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through indecency enforcement.19  Expanding the substantive reach of its indecency regime 

cannot be justified given the increasing prevalence of technology like the V-Chip.  “When a 

plausible, less restrictive alternative is offered to a content-based speech restriction, it is the 

Government’s obligation to prove the alternative will be ineffective to achieve its goals.”  

Playboy Entertainment, 529 U.S. at 816.  The fact that individual blocking is now 

technologically feasible for the broadcast medium demonstrates that the expanded indecency 

regime is not narrowly tailored.20  Boos, 485 U.S. at 329 (1988); R.A.V. v. St. Paul, 505 U.S. 

377, 395 (1992); see also Carlin Commc’ns, Inc. v. FCC, 749 F.2d 113, 122 (2d Cir. 1984) 

(government has burden to justify its choice of a more restrictive alternative).  Certainly, the 

Commission has not shouldered its burden to show that this technology is not effective. 

2. The Commission’s Enforcement Regime Does Not Materially 
Advance The Goal Of Protecting Children. 

When the government acts to restrict speech, the First Amendment requires that the 

measures at issue “in fact alleviate [the identified] harms in a direct and material way.”  Turner 

Broadcasting, 512 U.S. at 664.  It “must present substantial supporting evidence in order for a 

regulation that threatens speech to be upheld,” Eclipse Enters., Inc. v. Gulotta, 134 F.3d 63, 67 

(2d Cir. 1997), and a statutory restriction on speech violates the First Amendment when it 

“provides only the most limited incremental support for the interest asserted,” Bolger v. Youngs 
                                                 
19 The Commission has cited the V-Chip and other blocking technologies as reasons to avoid 
direct content regulation in certain cases.  See, e.g., Saving Private Ryan Order, ¶ 15 (citing the 
“voluntary parental code” transmitted at “each commercial break during the broadcast”); Various 
Complaints Against the Cable/Satellite Television Program “Nip/Tuck,” Memorandum Opinion 
& Order, 20 FCC Rcd. 4255, 4256-57 (2005). 
20 Indeed, given the prevalence of the V-Chip and the dramatic proliferation of content sources 
other than broadcast television, Pacifica’s determinations that broadcasting was “uniquely 
pervasive” and “uniquely accessible to children” no longer hold true, thus removing any basis for 
affording less First Amendment protection to broadcasters.  Pacifica, 438 U.S. at 748–50 
(emphases added); see also Sable Commications, 492 U.S. at 127 (emphasizing that Pacifica’s 
“narrow” holding was based on two “‘unique’ attributes of broadcasting”). 



 

 20 

Drug Prods. Corp., 463 U.S. 60, 73 (1983).  “[A] prohibition that makes only a minute 

contribution to the advancement of a state interest can hardly be considered to have advanced the 

interest ‘to a material degree.’”  Bad Frog Brewery v. New York State Liquor Auth., 134 F.3d 87, 

99 (2d Cir. 1998). 

The Commission has made no attempt to establish that its expanded enforcement against 

isolated or fleeting exposure to potentially offensive language actually protects children, nor has 

it weighed the First Amendment costs to broadcasters and their adult listeners.  The Golden 

Globe Order merely claimed that if children heard isolated expletives it “would likely lead to 

more widespread use of the offensive language,” with a citation to an academic study on the 

frequency and types of potentially offensive language spoken on television during prime-time in 

2001.  See Golden Globe Order ¶ 9.  But the Commission has never addressed any of the 

relevant considerations:  whether there are any cognizable harms from even fleeting exposure to 

certain words, given that those words are commonly heard by children on cable television, on the 

field at many sporting events, most likely at virtually every school playground, and sometimes 

even at home; whether a total ban on such words on broadcast television would be effective at 

shielding children from such words; and whether preventing such harms is proportionate to the 

vastly greater First Amendment costs such a ban would entail.  Mechanically repeating the 

contention that “any” use of certain words “in any context” “invariably invokes a coarse image” 

and thus always constitutes an actionable indecency both defies common sense and is not 

constitutionally sufficient.  This rote contention cannot explain how the expanded policy furthers 

the concerns underlying indecency enforcement, which has always been grounded in shielding 
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children from the “shock treatment” of prolonged exposure to disturbing subject matter, not 

simply from certain words per se.21 

The Commission’s incomplete attempt to shield children from ever hearing fleeting 

expletives through draconian enforcement of § 1464 is not just ill-tailored to achieve the asserted 

interest; it is quixotic.  Children today are exposed to potentially offensive words from many 

sources other than broadcast television.  Most notably, the restrictions of § 1464 do not apply to 

cable television networks or satellite channels,22 yet a recent study found that 82% of children 

have access to cable or satellite television,23 allowing them to watch cable content that is not 

subject to indecency regime side-by-side with content that is so regulated.  Based on census data 

and the Commission’s own statistics, only 5 percent of American television households have 

children under 18 and receive only broadcast content.24  American children live in a “media 

saturated” environment that includes the internet, video game consoles, computers, and cable and 

                                                 
21 The Commission has effectively severed any sustainable link between the stated definition of 
indecency, which remains unchanged, and the policies the rule promotes.  Officially, the 
indecency policy prohibits only shocking or patently offensive language that describes “sexual or 
excretory activities and organs.”  But much of what was found to be indecent in the Golden 
Globe Order and the Omnibus Order did not involve descriptions or depictions of sexual or 
excretory activity.  See Golden Globe Order ¶ 8; Omnibus Order ¶¶ 106, 120, 142. 
22 Cable and satellite television systems have blocking capabilities like that of the V-Chip, 
relying on the same TV Parental Guidelines used by broadcasters. 
23 See Donald F. Roberts, Ulla G. Foehr, and Victoria Rideout, Generation M: Media in the Lives 
of 8-18 Year Olds (March 2005), at 10 (Table 3-A), available at http://www.kff.org/entmedia/ 
entmedia030905pkg.cfm.   
24 As of June 2005, there were 109.6 million TV households, of which 94.2 million households 
(or almost 86 percent) subscribe to a Multichannel Video Programming Distribution (MVPD) 
service.  See Annual Assessment of the Status of Competition in the market for the Delivery of 
Video Programming, Twelfth Annual Report, 21 FCC Rcd. 2503, ¶ 8 (2006).  U.S. Census data 
confirms that nearly two-thirds of American households have no children age 18 or younger.  
U.S. Census Bureau, American Community Survey (2004), available at 
http://www.census.gov/acs/www/index.html.  If two-thirds of the households without MVPD 
service have no children, then a mere 5% of households receiving only broadcast service also 
have children under 18. 
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satellite television in addition to broadcast television.25  All of these media use expletives in 

ways that are isolated and fleeting, or much more.  Given this environment, it is fanciful to 

believe that aggressive enforcement of § 1464 against broadcasters will be effective in 

preventing children from being exposed to potentially offensive words.  CBS, Inc. v. DNC, 412 

U.S. 94, 127 (1973) (“sacrifice [of] First Amendment protections for so speculative a gain is not 

warranted”); see also Denver Area Educ. Telecomms. Consortium, Inc. v. FCC, 518 U.S. 727, 

748 (1996) (plurality opinion).  The Commission has failed to come to grips with the 

fundamental changes in the media marketplace since Pacifica was decided.  Whatever the ills are 

from exposure to fleeting expletives, they will not be cured by the Commission’s indecency 

regime. 

C. The New Indecency Regime Routinely Relies On Prohibited Criteria. 

It is a fundamental precept of the First Amendment—and six Justices in Pacifica 

agreed—that the government is not entitled to punish protected speech based on the 

government’s judgment of the social value of the speech.  See Pacifica, 438 U.S. at 761 (Powell, 

J., concurring) (refusing to join portions of the plurality opinion because “I do not subscribe to 

the theory that the Justices of this Court are free generally to decide on the basis of its content 

which speech protected by the First Amendment is most ‘valuable’ and hence deserving of the 

most protection, and which is less ‘valuable’ and hence deserving of less protection”); id. at 762-

63 (Brennan, J., dissenting, joined by Marshall, J.); id. at 777-79 (Stewart, J., dissenting, joined 

by Brennan, White, Marshall, JJ.); see also Playboy Entertainment, 529 U.S. at 826. 

                                                 
25 Id.  Some of the very same content aired on broadcast TV subject to the Commission’s 
indecency enforcement is also accessible via the internet without scrutiny.  For example, while 
some households could not watch the 9/11 documentary via broadcast because of affiliates’ fears 
of indecency enforcement actions, anyone with access to the internet could view the same 
content during the week following the broadcast when CBS made it available through streaming 
video over the internet.  See supra note 11. 
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The current indecency regime, however, ignores these principles and makes decisions 

about what speech will be punished and what will not based expressly on the Commission’s 

subjective opinion of the value of the speech.26  The Commission has lost sight of what the First 

Amendment demands.  The Commission must identify and articulate a compelling government 

interest, grounded in real and demonstrable harms, that is unrelated to the government’s opinion 

of the value of the speech.  Then, it must craft standards that are narrowly tailored to further that 

compelling interest.  Under the current regime, broadcasters routinely attempt to defend their 

creative judgments by arguing that a particular expletive was necessary to the story or to 

understanding a socially valuable viewpoint, while the Commission determines whether each 

particular broadcast is actionable based expressly on subjective judgments about the value of the 

speech.  It would be difficult to imagine a regime more inimical to the First Amendment, in 

which the Commission may intrude so heavily into the creative process, and where the members 

of the agency sit in judgment, show by show, of the value of the speech and levy huge fines—or 

worse, revoke a broadcast license27—if the broadcaster has guessed wrong about the social value 

and artistic necessity of the expletive.   

                                                 
26 Saving Private Ryan Order ¶ 14 (numerous expletives not actionable because “integral to the 
film’s objective of conveying the horrors of war through the eyes of these soldiers, ordinary 
Americans placed in extraordinary situations”); Golden Globe Order ¶ 9 (unlike Saving Private 
Ryan, expletive at awards show had no claim of “any political, scientific, or other independent 
value”); Omnibus Order ¶ 134 (finding that potentially offensive words in police drama were not 
“essential to the nature of an artistic or educational work” and concluding that, although the 
expletives may have “made some contribution to the authentic feel of the program,” the 
Commission “believe[d] that purpose could have been fulfilled . . . without the broadcast of 
expletives”); compare id. ¶ 82 (expletives in “The Blues” not of value) with id., Adelstein 
Statement (expletives in “The Blues” necessary). 
27 See, e.g., Golden Globes Order at 4991 (Copps, approving in part, dissenting in part) (“In past 
cases, when there have been truly outrageous violations or repeat offenses, I have sought to have 
cases sent to hearings to determine if the license should be revoked.”). 
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III. THE WILLFULNESS STANDARD IS CONTRARY TO THE STATUTORY AND 
CONSTITUTIONAL REQUIREMENT OF SCIENTER. 

The new enforcement regime seeks to impose fines for “willfully” broadcasting fleeting 

expletives on live television, but the “willful” standard cannot be squared with § 1464 and the 

Communications Act, nor with the Constitution. 

Section 1464 is a criminal statute, and where a Congressional enactment is silent as to the 

required state of mind, background principles of the common law dictate that scienter is required.  

See Staples v. United States, 511 U.S. 600, 605 (1994); United States v. U.S. Gypsum Co., 438 

U.S. 422, 436-37 (1978).  Courts have thus expressly held that § 1464 requires scienter.  See 

United States v. Smith, 467 F.2d 1126, 1129 (7th Cir. 1972) (reversing § 1464 conviction where 

jury instructed only that defendant must have “intentionally committed the act”).  Nor can § 1464 

be given a separate interpretation in the context of forfeiture proceedings pursuant to the 

Communications Act, because “[t]here cannot be one construction for the Federal 

Communications Commission and another for the Department of Justice.”  FCC v. ABC, 347 

U.S. 284, 296 (1954).28 

The Commission is bound by this interpretation of § 1464.  The forfeiture statute, 47 

U.S.C. § 503(b), authorizes the Commission to impose forfeitures only for “violations” of 

§ 1464.  See 47 U.S.C. § 503(b)(1)(D).  Section 1464 is not violated unless the alleged offender 

acted with scienter.  It follows, therefore, that the Commission cannot impose a forfeiture penalty 

for broadcast indecency unless the broadcaster acted with scienter.  In effect, sub-paragraph (D) 

                                                 
28 If there were any doubt about this interpretation of § 1464, Congress’s recent increase in the 
statutory penalties for indecent broadcasts confirms that scienter must be required.  See Staples, 
511 U.S. at 616 (noting that harsh penalties attached to a violation confirms that scienter is 
required for the offense); U.S. Gypsum, 438 U.S. at 442 n.18.  Further, if there are two 
reasonable constructions of such a statute, the court must adopt the rule that favors the 
defendant—which in this case is the interpretation requiring scienter.  See Crandon v. United 
States, 494 U.S. 152, 168 (1990). 
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transposes the scienter requirement for a criminal violation of § 1464 into the Commission’s 

statutory forfeiture power.   

The Commission is improperly evading this scienter requirement.  Specifically, the 

Commission has restated § 1464 as a rule, see 47 C.F.R. § 73.3999, and in recent years the 

Commission has asserted that this allows it to proceed instead under sub-paragraph (B) of the 

forfeiture statute, which separately authorizes penalties for willful violations of Commission 

rules, see 47 U.S.C. § 503(b)(1)(B).  “Willful” is defined in the Communications Act as the 

“conscious and deliberate commission or omission of such act, irrespective of any intent to 

violate any provision of this chapter or any rule or regulation of the Commission . . . .”  47 

U.S.C. § 312(f)(1).  In practice, this standard imposes strict liability:  for example, the 

Commission deems the mere broadcast of a fleeting expletive to be dispositive, even where it is 

undisputed that the network had no intention of broadcasting indecent material and that it 

actively took steps to prevent the broadcast of any indecency.  See, e.g., Omnibus Order ¶¶ 106, 

120, 131, 142; Golden Globe Order ¶ 12.  In fact, the Commission typically makes only 

conclusory findings that a broadcast was even willful, based solely on the fact that the 

broadcaster consciously and deliberately broadcast the program, whether or not it consciously 

broadcast the alleged indecency itself.  See Omnibus Order ¶¶ 30, 40, 50, 70, 84, 98, 110, 124, 

136, 145.   

This approach is impermissible.  Under the Commission’s current approach, it never has 

to invoke the more stringent sub-paragraph (D) or demonstrate that the broadcaster acted with 

scienter.  The Commission cannot use its rulemaking authority to render a whole provision of the 

forfeiture statute superfluous, nor can it use its rulemaking authority to eradicate Congress’s 
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careful distinction—maintained consistently elsewhere in the Act29—between willful violations 

of other Commission rules and scienter-based violations of § 1464.  The Commission should 

limit its indecency enforcement to only those cases in which a broadcaster acts with scienter, as 

Congress intended. 

Any other reading of § 1464 would raise serious questions under the First Amendment.  

Put simply, the First Amendment presupposes that any criminal offense implicating free 

expression will be subject to a scienter standard.  See United States v. X-Citement Video, Inc., 

513 U.S. 64, 71 (1994).  Indeed, to avoid unconstitutional chill on protected speech, the First 

Amendment even requires scienter in any statute that punishes obscenity, even though obscenity 

is not protected speech.  See Smith v. California, 361 U.S. 147 (1959); New York v. Ferber, 458 

U.S. 747, 765 (1982); Ginsberg v. New York, 390 U.S. 629 (1968).   

IV. INDECENCY ENFORCEMENT AGAINST NEWS PROGRAMS REVERSES 
THIRTY YEARS OF PRECEDENT AND VIOLATES THE FIRST 
AMENDMENT. 

In light of the important First Amendment values associated with news programming, the 

Commission has historically given broadcasters an especially wide berth with respect to news 

coverage.  See, e.g., Peter Branton, 6 FCC Rcd. 610 (1991) (interview with John Gotti that 

contained numerous uses of the word “fuck” and its variants not indecent when broadcast in a 

“legitimate news report”); Infinity Broadcasting Corp. of Penn., Memorandum Opinion & Order, 

3 FCC Rcd. 930, 934 (1987), vacated in part by ACT I, 852 F.2d 1332 (presence of potentially 

indecent material in a bona fide news program “of less concern” than in other contexts); Petition 

for Clarification or Reconsideration of a Citizen’s Complaint Against Pacifica Foundation, 

Memorandum Opinion & Order, 59 F.C.C.2d 892 (1976) (“Pacifica Recon Order”) (“we must 

                                                 
29  See, e.g., 47 U.S.C. § 312. 
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take no action which would inhibit broadcast journalism”).  The Commission did not punish the 

fleeting and isolated use of an expletive in a context of a news broadcast, even when the 

expletive was not a core part of the news report itself.  See Applications of Lincoln Dellar, 

Memorandum Opinion & Order, 8 FCC Rcd. 2582, 2585 (MMB 1993) (news announcer’s use of 

the word “fucked” not indecent “in light of the isolated and accidental nature of the broadcast”).  

The Commission frankly acknowledged that fining such live news broadcasts would be 

inequitable.  Pacifica Recon Order ¶ 4 n.1 (recognizing that “it would be inequitable for us to 

hold a licensee responsible for indecent language” when “public events likely to produce 

offensive speech are covered live, and there is no opportunity for journalistic editing”). 

In contrast, apparently even broadcast journalism is not protected from the Commission’s 

new expanded regime.  For example, the Omnibus Order concluded that the isolated expletive 

“bullshitter” in the context of an interview on CBS’s morning news program, “The Early Show,” 

was actionably indecent.  Omnibus Order ¶ 142.  The Commission simply applied the same 

indecency analysis to this show that it applied to all others in the Omnibus Order, without any  

acknowledgement of its longstanding concerns regarding news programming. Indeed, the 

Commission has never even explained how its decision with respect to the news program “The 

Early Show” comports with concerns expressed earlier in the Omnibus Order about the “need for 

caution with respect to complaints implicating the editorial judgment of broadcast licensees in 

presenting news and public affairs programming.”  Omnibus Order ¶ 15.   

Extending indecency enforcement to broadcast news is especially ominous in light of the 

First Amendment importance of freedom of the press.  See Cox Broad. Corp. v. Cohn, 420 U.S. 

469, 495 (1975); New York Times Co. v. United States, 403 U.S. 713, 717 (1971) (Black, J., 

concurring).  The expansion of the enforcement regime to include broadcast journalism alters a 
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network’s ability to cover newsworthy events live, thereby burdening significant First 

Amendment rights.  The Commission’s order has already led to substantial self-censorship:  for 

example, when President Bush recently told British Prime Minister Tony Blair that the G-8 

needed to “get Syria to get Hezbollah to stop doing this shit,” some NPR affiliates declined to air 

President Bush’s comments unedited.30  In light of the special importance of broadcast news, the 

Commission should return to its previous practice of declining to bring indecency enforcement 

actions against such news programs.   

V. SECTION 1464’S PROHIBITION OF “PROFANITY” IS CONSTITUTIONALLY 
UNENFORCEABLE. 

As an independent ground for its recent indecency decisions, the Commission has found 

various programs to be “profane” as well as “indecent.”  See Omnibus Order ¶¶ 107-09, 121-23, 

143-44; Golden Globe Order ¶ 13.  Section 1464’s prohibition on “profanity,” however, has 

been a dead letter for decades.  It cannot be revived now. 

The plain meaning of the term “profane” in § 1464 is blasphemous or sacrilegious and 

that clearly was how Congress would have understood the term in 1927.31  Since 1927, the courts 

have consistently adhered to this interpretation of the statute.   In the early days of § 1464, the 

government used the ban on “profane” speech to prosecute broadcasters for blasphemous 

language, and the courts affirmed this reading of the Radio Act.  See, e.g., Duncan v. United 

States, 48 F.2d 128, 134 (9th Cir. 1931) (by “announc[ing] his intention to call down the curse of 
                                                 
30 See “FCC Seen Taking Break from Indecency Orders during Appeals,” COMMUNICATIONS 
DAILY (Sept. 11, 2006), at 9 (describing NPR affiliate’s decision to bleep out expletive by 
President Bush because of the fear of an indecency fine from the FCC “no matter what the 
context”). 
31 BLACK’S LAW DICTIONARY 1246 (8th ed. 2004) (defining “profanity” as “blasphemy”; 
“profanity is distinguished from mere vulgarity and obscenity by the additional element of 
irreverence toward or mistreatment of something sacred”); WEBSTER’S THIRD NEW INT’L 
DICTIONARY 1810 (defining “profane” as “serving to debase or defile that which is holy or 
worthy of reverence: contemptuous of beautiful or sacred things”) (emphasis added). 
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God upon certain individuals, [defendant] was properly convicted of using profane language 

within the meaning of that term as used in [Section 1464]”).  Courts have continued to express 

this view through the years.  See, e.g., Gagliardo v. United States, 366 F.2d 720, 725 (9th Cir. 

1966) (“the only words attributed to appellant which could even remotely be considered as being 

‘profane’ [under Section 1464] were ‘God damn it’”).   

The Commission has also consistently held this view.  Indeed, by the 1970’s, the 

Commission recognized that punishing “profane” speech would raise serious questions under the 

Establishment Clause, and therefore it not only omitted “profane” speech from its rule 

authorizing enforcement of § 1464,32 it also urged Congress to repeal the statutory ban on 

profane speech.  See 122 Cong. Rec. at 33359-61, 33364-65 (“[b]ecause of the serious 

constitutional problems involved,” the Commission “recommended deletion of the ‘profanity’ 

provision [in § 1464]”); see id. at 33365 (longstanding definitions of profane “are fraught with 

religious connotations which raise . . . questions of vagueness and overbreadth”); see also FCC, 

THE PUBLIC AND BROADCASTING, 1999 WL 391297 (June 1999); Raycom America, Inc., 18 FCC 

Rcd. 4186, ¶ 3 (2003); Complaint by Warren B. Appleton, Brockton, Mass. Concerning Personal 

Attack Re Station WEEI, 28 F.C.C.2d 36 (1971).33 

Nevertheless, the Commission has now held that the term “profane” includes “vulgar, 

irreverent or coarse language” and is “‘construable as denoting certain of those personally 

reviling epithets naturally tending to provoke violent resentment or denoting language so grossly 

offensive to members of the public who actually hear it as to amount to a nuisance.’”  Golden 

Globe Order ¶ 13 & n.35 (quoting Tallman v. United States, 465 F.2d 282, 286 (7th Cir. 1972)).  
                                                 
32 See 47 C.F.R. § 73.3999 (authorizing Commission enforcement against only “obscene” and 
“indecent” speech).   
33 The Golden Globe Order itself acknowledged that its “limited case law on profane speech has 
focused on . . . blasphemy.”  See Golden Globe Order ¶ 14 & n.37. 



 

 30 

The Commission “further refine[d]” its new definition of “profane” in the Omnibus Order (¶ 2), 

again relying on Tallman, to include “vulgar and coarse language,” “limited to the universe of 

words that are sexual or excretory in nature or are derived from such terms,” that are “so grossly 

offensive to members of the public that they amount to a nuisance.”  Id. ¶¶ 16-19.   

This new definition of “profane” is unsustainable for several reasons.  First, contrary to 

the Commission’s apparent assumption, it is not free to revisit the meaning of the statutory term 

“profane.”  Section 1464 is a criminal statute, and the Supreme Court has held in a similar 

context that “[t]here cannot be one construction for the Federal Communications Commission 

and another for the Department of Justice.  If we should give the [statute] the broad construction 

urged by the Commission, the same construction likewise would apply in criminal cases.”  FCC 

v. ABC, 347 U.S. at 296 (construing 18 U.S.C. § 1304, also enforced by the FCC in forfeiture 

proceedings).  The meaning of “profane” as blasphemous has been fixed in criminal 

prosecutions, and these judicial interpretations are now binding on the Commission.  

Accordingly, the Commission has no authority to re-interpret this criminal statute, nor would its 

interpretation of § 1464 (to the extent it is ambiguous) be entitled to any deference.  See Michel 

v. INS, 206 F.3d 253, 262 (2d Cir. 2000) (“[C]ourts owe no deference to an agency’s 

interpretations of state or federal criminal laws, because the agency is not charged with the 

administration of such laws.”); see also Gonzales v. Oregon, 126 S. Ct. 904, 919 (2006) 

(denying federal agency had power “to make an independent assessment of the meaning of 

federal law”).34   

                                                 
34 Indeed, if § 1464 is ambiguous, the principle of lenity applies and the statute must be 
interpreted narrowly.  See United States v. Thompson/Center Arms Co., 504 U.S. 505, 517 
(1992) (applying the rule of lenity in a civil setting because the statute had to be interpreted 
consistently with its criminal applications). 
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Moreover, the Commission’s reliance on Tallman is misplaced.  Tallman involved a 

criminal prosecution that was tried solely as an obscenity case.  Accordingly, the trial court did 

not even attempt to define the term “profane,” and the definition was not at issue on appeal.  

Tallman, 465 F.2d at 287 (“[W]e shall not address the belatedly advanced claim of error 

respecting the trial court’s failure to define ‘profane’ or ‘indecent.’”).  To the extent that the 

Seventh Circuit did comment on “profane” speech in dicta, it noted that other courts had defined 

the term “profane,” and cited with approval the Duncan and Gagliardo cases cited above, which 

construe “profane” to mean blasphemous.  Id. at 296.  Thus, Tallman actually refutes the 

Commission’s current, broad reading of “profane.”   

The Commission’s application of the term “profane” is thus directly contrary to the 

“unambiguously expressed intent of Congress” that the term is limited to “blasphemy.”  See 

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984).  

But even if the term were ambiguous, the Commission’s new interpretation of “profane” also is 

implausible and must fail.  A statute should not be construed to render any word superfluous.  

TRW, Inc. v. Andrews, 534 U.S. 19, 32 (2001).  In the Omnibus Order, however, “profane” was 

defined as “limited to the universe of words that are sexual or excretory in nature or are derived 

from such terms” that are “grossly offensive.”  Omnibus Order ¶¶ 18-19.  In other words, the 

Commission has redefined “profane” as synonymous with its newly-expanded notion of 

“indecent.”  Indeed, in every case in which the Commission has found a broadcast to be indecent 

under its new standard, it has also found the broadcast to be profane.  The Supreme Court itself 

recognized in Pacifica that “the words ‘obscene,’ ‘indecent,’ and ‘profane’ are written in the 

disjunctive, implying that each has a separate meaning.”  Pacifica, 438 U.S. at 739-40.  

“Profane” is readily severable from § 1464, see Champlin Refining Co. v. Corp. Comm’n of 
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Oklahoma, 286 U.S. 210, 234 (1932), and the Commission should abandon any attempt to equate 

“profane” with “indecent” (or use the one as a back-up theory for the other).  

Finally, the new approach to profane speech violates the Administrative Procedure Act.  

The rule authorizing enforcement of § 1464 permits punishment of “obscene” or “indecent” 

speech, but it does not include “profane” speech.  47 C.F.R. § 73.3999.  The Commission has no 

power to ignore this rule-based constraint on its enforcement authority.  If it wishes to expand its 

authority to regulate “profane” speech, it must do so in a notice-and-comment rulemaking, see 5 

U.S.C. § 553; it cannot do so in adjudication, as it has attempted in the Golden Globe Order and 

the Omnibus Order.   

VI. BROADCASTS FOUND TO BE INDECENT UNDER THE NEW POLICY ARE 
NOT INDECENT UNDER THE PRE-GOLDEN GLOBE ORDER STANDARD. 

Finally, the Commission has already conceded that the broadcasts at issue in the Second 

Circuit appeal could not have been found to be actionably indecent under the Commission’s pre-

Golden Globe Order standard, and based on that concession the Commission declined to issue 

forfeitures for those broadcasts.  See Omnibus Order ¶¶ 111, 124, 136, 145  (recognizing that 

precedent at the time of these broadcasts would not have supported an enforcement action 

against the isolated use of potentially offensive words); Golden Globe Order ¶ 15 (noting that 

“precedent prior to our decision today permitted the broadcast at issue”).  The Commission 

should return to the pre-Golden Globe Order standard for broadcast indecency, and in doing so, 

it must conclude that those broadcasts found to be indecent under the new standard are not 

indecent.   
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SUMMARY 

 On March 18, 2004, the Federal Communication Commission reversed an 

Enforcement Bureau order involving a live telecast of the Golden Globe Awards and in the 

process overruled well-established precedent to announce a broad new policy, applicable to all 

broadcasters, that significantly expands its regulation of programming content. Complaints 

Against Various Broadcast Licensees Regarding Their Airing of the “Golden Globe Awards” 

Program, Mem. Op. and Order, FCC 04-43 (Mar. 18, 2004).  The Commission’s decision that 

the isolated use of an unplanned and unscripted expletive is both “indecent” and “profane” 

represents an unconstitutional expansion of the government’s intrusion into broadcast content.  It 

is not a narrow as-applied ruling in which the full Commission decided only that the 

Enforcement Bureau erred in failing to sanction a broadcaster for airing a given word in a 

particular context.  Rather, the FCC’s decision is a rule of general applicability that already is 

exerting a substantial chilling effect on constitutionally-protected speech. 

 Petitioners urge the Commission to reconsider its aggressive new approach to 

regulating broadcast indecency, its newly-crafted profanity standard, and its revised enforcement 

procedures.  The Petitioners are a diverse group of broadcast licensees, public interest 

organizations, professional associations, production entities, programmers, writers and 

performers that have a direct stake in the FCC’s enforcement of 18 U.S.C. § 1464. 

 The Golden Globe Awards decision asserts FCC power to regulate broadcasting 

far beyond anything the Supreme Court contemplated or approved in FCC v. Pacifica Founda-

tion, 438 U.S. 726 (1978).  It puts broadcast licensees on notice that the Commission in the 

future will punish broadcasters for “isolated” or “fleeting” expletives even if they are accidental 

or unintentional, and adds the broad, vague and unbounded term “profanity” to the types of 



 

 ii 

speech the government will restrict.  With this decision the Commission has abandoned the 

regulatory restraint mandated by well-established judicial precedent.  The indecency policy has 

long been recognized as a very limited exception to the basic constitutional command that the 

government cannot reduce viewers or listeners to viewing or hearing only what is fit for a child.  

Reviewing courts accordingly have confined the enforcement of indecency restrictions 

exclusively to the broadcast medium during certain times of the day, and only so long as the 

government exercises considerable restraint.    

 The Commission also has changed its procedural approach to indecency 

regulation, thus announcing its intention to apply its increasingly muddled standard more 

harshly.  The Golden Globe Awards decision confirms that the FCC no longer requires that 

complaints be substantiated, and that, in some cases, no complaint need be filed at all.  And 

when the FCC concludes that the indecency rules have been violated – as it may do in any case 

where it deems words or images to be “offensive” – its stated intention is to impose greatly 

magnified fines and possible license revocation as sanctions.  

 The Commission’s aggressive crackdown on “coarse” speech has sent shock 

waves through the broadcast industry and the lack of clear guidelines, coupled with threats of 

draconian administrative action, has forced licensees to censor speech that unquestionably is 

protected by the First Amendment.  By prescribing delayed broadcasts as an “element” of its 

indecency calculus and putting station licenses at risk even for unintentional slips of the tongue, 

the FCC is undermining the ability to engage in live broadcasting in America.  Radio stations 

also are scouring their play lists and dropping or heavily editing songs, many of which have been 

played for years – some for decades – without ever having drawn a complaint.  The Golden 

Globe Awards decision also has resulted in significant self-imposed restrictions on television 
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programming.  It has led to changes in acclaimed network drama series and prompted some 

public television stations to edit, and in some cases drop, serious documentary programs. 

 The Golden Globe Awards decision amounts to a rulemaking through adjudi-

cation that imposes sweeping new content controls on the broadcast industry.  Because the 

Commission adopted this new approach without notice or opportunity for public comment, 

Petitioners urge the Commission to reconsider this decision.  Upon doing so, the Commission 

should: (1) reverse its finding that the isolated or fleeting broadcast of an expletive may 

constitute actionable indecency; (2) rescind its decision to add “profanity” as a separate category 

of proscribed speech under the law; (3) require complaints to be supported by credible evidence, 

such as a tape or transcript; (4) cease imposing disproportionate fines on a “per utterance” basis; 

and (5) seriously examine whether the system of government regulation of content announced in 

this Order, including its threats of potential license revocations, is fundamentally incompatible 

with the First Amendment of the Constitution.   
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PETITION FOR RECONSIDERATION 

 Pursuant to 47 U.S.C. § 405 and 47 C.F.R. § 1.106, American Civil Liberties 

Union; American Federation of Television and Radio Artists; Beasley Broadcast Group, Inc.; 

Citadel Broadcasting Corporation; The Creative Coalition; Directors Guild of America, Inc.; 

Entercom Communications Corp.; The First Amendment Project; Fox Entertainment Group, 

Inc.; Freedom to Read Foundation; Margaret Cho; Media Access Project; Minnesota Public 

Radio®; National Coalition Against Censorship; National Federation of Community Broadcasters; 

Penn & Teller; People For the American Way Foundation; Radio One, Inc.; Recording Artists’ 

Coalition; Recording Industry Association of America, Inc.; Screen Actors Guild; Viacom Inc.; 

When in Doubt Productions, Inc.; and Writers Guild of America, west (together, “Petitioners”), 

by counsel, hereby submit this Petition requesting that the Commission reconsider its aggressive 

new approach to regulating broadcast indecency, its newly-crafted profanity standard, and its 

revised enforcement procedures as articulated in Complaints Against Various Broadcast 

Licensees Regarding Their Airing of the “Golden Globe Awards” Program, Mem. Op. and 

Order, FCC 04-43 (Mar. 18, 2004) (“Golden Globe Awards”).  The new indecency enforcement 
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policy exceeds the Commission’s authority under the Communications Act and violates the First 

Amendment rights of broadcast licensees, performers, program producers, writers, and broadcast 

viewers and listeners. 

I. INTRODUCTION 

 On March 18, 2004, the Commission adopted four orders fundamentally altering 

the standards of what the government deems acceptable broadcast fare. 1  Each of the decisions, 

most prominently the Commission’s decision to reverse a staff ruling in Golden Globe Awards, 

applied new interpretations of the FCC’s indecency policies that depart significantly from 

established precedent. 2  In Golden Globe Awards the Commission put all broadcast licensees, 

performers and audience members on notice that the Commission will apply new substantive and 

procedural standards that vastly expand the government’s control over “indecent” or “profane” 

speech.  In doing so, the FCC upset the delicate balance in what it inexplicably continues to 

characterize as its “very limited” role in regulating broadcast content, and it cast a significant pall 

over constitutionally-protected speech that already is having a substantial chilling effect.  

 Despite the obvious constitutional ramifications of the Commission’s actions, it 

did not conduct a notice and comment rulemaking before adopting sweeping new rules of 

general application, despite recently being asked to do so by a broadly based consortium. 3 

Rather, it simply announced the new policies in the context of a Commission reversal of a staff 

ruling that was consistent with longstanding precedent.  Thus, the FCC upended decades of 
                                                 

1 Golden Globe Awards, FCC 04-43; Infinity Radio License, Inc., Mem. Op. and Order, FCC 04-48 (rel. 
Mar. 18, 2004) (“Infinity Radio License”); Infinity Broad. Operations, Inc., Notice of Apparent Liability for 
Forfeiture, FCC 04-49 (rel. Mar. 18, 2004) (“Infinity Broadcasting”); Capstar TX Ltd. P’ship, Notice of Apparent 
Liability for Forfeiture, FCC 04-36 (rel. Mar. 18, 2004) (“Capstar”) (together, the “March 18 Indecency Orders”). 

2 This Petition seeks reconsideration of the Commission’s Golden Globe Awards decision.  However, to 
the extent any of the issues raised in this Petition implicate one or more of the other March 18 Indecency Orders, the 
Petitioners also seek reconsideration of such orders. 

3 See Infinity Broad. Operations, Inc., 18 FCC Rcd. 26360, 26363 n.7 (2003). 
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established case law and extended its authority to regulate broadcast content well beyond 

judicially-approved narrow limits with virtually no participation by broadcasters and other 

parties most directly affected. 4   

 On very similar facts the FCC has in the past recognized the propriety of review 

of constitutionally sensitive issues arising from its indecency rules.  In Infinity Broadcasting 

Corporation of Pennsylvania, 3 FCC Rcd. 930 (1987), the Commission considered several 

petitions and comments addressing a public notice that summarized three indecency decisions 

and “put[ ] all broadcast . . . licensees on notice as to new standards” that the Commission said 

“will apply in enforcing the prohibition against obscene and indecent” content.  New Indecency 

Standards to be Applied to All Broadcast and Amateur Radio Licensees, 2 FCC Rcd. 2726 

(1987).  Where adjudication of specific broadcasts resulted in the adoption of “new standards” 

that “could have an impact on all licensees,” the Commission deemed it appropriate “to address 

the uncertainty created by those rules” by “treat[ing] the filings . . . as requests for 

reconsideration of the three specific cases” and issuing a substantive reconsideration decision.  

Infinity Broad., 3 FCC Rcd. at 936 n.18.  Similarly, the court of appeals treated the FCC’s 

actions as more like “the result of a notice-and-comment rulemaking than . . . an ad hoc 

adjudicatory proceeding.”  ACT I, 852 F.2d at 1337.   

 The Petitioners here seek similar substantive reconsideration of the new course in 

Section 1464 regulation that the Commission charted in Golden Globe Awards.  The Petitioners 

                                                 
4 In view of the Commission’s election to proceed in this manner, Petitioners who were not parties to 

Golden Globe Awards satisfy the requirements in 47 C.F.R. § 1.106(b)(1) for seeking reconsideration.  Each 
Petitioner will be adversely affected by the new standards and policies adopted or relied upon in Golden Globe 
Awards, as they apply prospectively to all broadcasters and thus directly control their programming, and individuals 
appearing in the programs, as well as their viewers.  See Action for Children’s Television v. FCC, 852 F.2d 1332, 
1334, 1336-37 (D.C. Cir. 1988) (“ACT I”) (citing, inter alia, SEC v. Chenery Corp., 332 U.S. 194 (1947)).  
Petitioners did not participate in earlier stages of the proceeding as it was not foreseeable the Commission would 
adopt standards of general application in an indecency adjudication involving a single program aired by specific 
licensees, nor that it would reverse what the Commission acknowledges is long-standing precedent.   



 

 4

represent a coalition of broadcast licensees, programmers, producers, directors, public interest 

organizations, professional associations, writers, and performers that share concerns about the 

effect of FCC policies on freedom of expression for the broadcast medium.  Petitioners are 

described, in a manner disclosing how their interests are adversely affected by the Golden Globe 

Awards, in the Appendix to this Petition. 

II. BACKGROUND 

 This controversy arose from an initial October 2003 Enforcement Bureau decision 

declining to impose a penalty on NBC and its affiliates for a live telecast of the 2003 Golden 

Globe Awards during which U-2’s lead singer Bono uttered a phrase to the effect “this is really, 

really, fucking brilliant” when accepting an award. 5  Applying well-established Commission 

precedent, the Bureau ruled the licensees did not violate the law because, in the context of a live 

unscripted event, “fleeting and isolated remarks of this nature do not warrant Commission 

action.” 6  Additionally, while acknowledging that many people might find Bono’s statement 

“crude and offensive,” the Bureau staff reasoned that “the material aired . . . does not describe or 

depict sexual and excretory activities and organs” as required by the Commission’s long-

standing definition of indecency. 7  

                                                 
5 Complaints Against Various Broadcast Licensees Regarding Their Airing of the “Golden Globe 

Awards” Program, 18 FCC Rcd. 19859 (2003) (Enf. Bur., 2003) (“Bureau Order”).  At the time of the staff ruling, 
93 percent of the complaints on file with the Commission had been submitted by persons associated with one 
organization – the Parents Television Council.  The exact phrasing at issue was variously stated on the face of the 
complaints, which did not include a tape or transcript of the broadcast.  Golden Globe Awards ¶ 3 & n.4.   

6 Bureau Order, 18 FCC Rcd. at 19861 (citing Entercom Buffalo License LLC (WGR(AM)), 17 FCC Rcd. 
11997 (Enf. Bur. 2002); L.M. Communications of S.C., Inc. (WYBB(FM)), 7 FCC Rcd. 1595 (MMB 1992); Peter 
Branton, 6 FCC Rcd. 610 (1991); Industry Guidance on the Commission’s Case Law Interpreting 18 U.S.C. § 1464 
and Enforcement Policies Regarding Their Broadcast, 16 FCC Rcd. 7999, 8008-09 (2001) (“Industry Guidance”)).  
The Bureau also found the material was not obscene.  Id. at 19862 (citing Miller v. California, 413 U.S. 15 (1973); 
WGBH Educ. Found. (WGBH-TV), 69 F.C.C.2d 1250 (1978)). 

7 Id. at 19861-62 (citing Industry Guidance and FCC v. Pacifica Found., 438 U.S. 726 (1978)).  The 
Bureau found the cited use of the word was as an “adjective or expletive to emphasize an exclamation,” and thus not 
indecent under FCC precedent. 
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 The full Commission, acting on an application for review filed by the Parents 

Television Council, reversed the Bureau’s decision.  Though the Commission purported to 

acknowledge that its “role in overseeing program content is very limited” under the Communi-

cations Act and First Amendment, the agency concluded it was compelled to act in part because, 

if it “were routinely not to take action against isolated and gratuitous uses of such language on 

broadcasts,” it “would likely lead to more widespread use.”  Golden Globe Awards ¶¶ 4, 9.  The 

Commission rejected the Bureau’s analysis of the usage of the word “fucking,” finding that 

“within the scope of our indecency definition . . . it does depict or describe sexual activities.”  Id. 

¶ 8.  It then held that prior agency decisions holding “that isolated or fleeting broadcasts of the 

‘F-Word’ . . . are not indecent or would not be acted upon” are “no longer good law.”  Id. ¶ 12.  

The Commission also found as “an independent ground” that the material violated 18 U.S.C. 

§ 1464 because it “constitutes ‘profane’ language” under that provision.  Id. ¶ 13. 

 The Commission announced that “broadcasters are on clear notice that, in the 

future, they will be subject to potential enforcement action for any broadcast of the ‘F-Word’ or 

variations thereof,” and it took the “opportunity to reiterate . . . that serious multiple violations of 

our indecency rule . . . may well lead to . . . license revocation proceedings, and that we may 

issue forfeitures for each indecent utterance in a particular broadcast.” 8  Notwithstanding these 

findings, the Commission by a 3-2 vote refrained from imposing a forfeiture on the licensees that 

aired the offending material.  Golden Globe Awards ¶ 15.  The majority declined to impose a 

forfeiture because precedent at the time of the broadcast would have permitted airing the material 

so that the licensees “lacked the requisite notice to justify a penalty.”  Id.  But the full 

Commission acknowledged that it was taking “a new approach to profanity.” Id.  Moreover, as 

                                                 
8 Id. ¶ 17.  The Commission first issued this warning about “serious violations” in Infinity Broadcasting 

Operations, Inc., 18 FCC Rcd. 6915 (2003). 
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discussed more fully below, the Commission also changed its procedural approach to indecency 

regulation, thus announcing its intention to apply these nebulous rules more harshly in the future.  

The Golden Globe Awards thus represents a sea change in the Commission’s approach to 

regulating broadcast indecency.   

III. THE FCC’S NEW APPROACH TO SECTION 1464 ENFORCEMENT IS 
UNCONSTITUTIONAL AND SIGNIFICANTLY CHILLS PROTECTED 
SPEECH 

 Despite acknowledging that the First Amendment is a “critical constitutional 

limitation” that requires “restraint” in enforcing the indecency rules, the Commission devotes 

only a single paragraph of Golden Globe Awards to constitutional analysis, concluding that its 

aggressive new policy is “not inconsistent” with FCC v. Pacifica Foundation.  But this cursory 

treatment of a “critical” limitation is predicated on the Commission’s mistaken assumption that 

the Court in Pacifica “explicitly left open the issue of whether an occasional expletive could be 

considered indecent.”  See Golden Globe Awards ¶ 16.  This is wrong.  Although Justice Powell, 

who supplied a crucial swing vote for Pacifica’s 5-4 majority, noted “[t]he Commission’s 

holding, and certainly the Court’s holding today, does not speak to cases involving the isolated 

use of a potentially offensive word,” he also stressed that the FCC does not have “unrestricted 

license to decide what speech, protected in other media, may be banned from the airwaves in 

order to protect unwilling adults from momentary exposure to it in their homes.” 9  Justice 

Powell expressly distinguished “the isolated use of a potentially offensive word” from “the 

verbal shock treatment administered by respondent,” and explained that the order under review 

                                                 
9 Pacifica, 438 U.S. at 760-761 (Powell, J., joined by Blackmun, J., concurring).  See also id. at 772 

(Brennan J., dissenting) (“I believe that the FCC is estopped from using either this decision or its own orders in this 
case . . . as a basis for imposing sanctions on any public radio broadcast other than one aired during the daytime or 
early evening and containing the relentless repetition, for longer than a brief interval, of [offensive language].”). 
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“was limited to the facts of this case.” 10  He noted the danger of chilling protected speech in 

what he described as a “relatively new and difficult area of law,” but allowed the FCC some 

latitude because “the Commission may be expected to proceed cautiously, as it has in the 

past.” 11  Here however, the Commission consciously decided to extend its power to restrict 

content far beyond what was approved by the Court in Pacifica.  Consequently, the Commission 

has an obligation to reconsider carefully the constitutionality of its actions.   

A. Golden Globe Awards Expands the Scope of Actionable Indecency 
Beyond Permissible Constitutional Limits By Applying Arbitrary and 
Vague Standards to the Regulation of Protected Speech 

 Even at its most expansive, the Commission’s authority to regulate indecent 

speech is narrow and has been considered constitutionally permissible only so long as the FCC 

exercised considerable restraint.  Even within such limits, judicial tolerance for this anomalous 

legal doctrine has eroded since Pacifica was decided in 1978, as more recent cases have 

subjected the indecency rationale to far less forgiving constitutional review.  The Court has 

confirmed that “indecent” speech is fully protected by the First Amendment and is not subject to 

diminished scrutiny as “low value” speech, as three Justices who joined the Pacifica plurality 

opinion had suggested. 12  Since Pacifica, the Supreme Court has invalidated government-

imposed indecency restrictions on cable television access channels despite finding them “as 

‘accessible to children’ as over-the-air broadcasting, if not more so.” 13  Additionally, in Reno v. 

                                                 
10 Id. at 761 (Powell, J., concurring) (emphasis added).   
11 Id. at 756, 760, 761 (Powell, J., concurring).  Justice Powell wrote that the Commission should take into 

account the chilling effect on speech “as it develops standards in this area.”  Id. at 760. 
12 Rather, it stressed that the government cannot assume it has greater latitude to regulate because of its 

assumption that “the speech is not very important” or that the speech is “shabby, offensive, or even ugly.”  United 
States v. Playboy Entmt. Group, Inc., 529 U.S. 803, 826 (2000).  

13 Denver Area Educ. Telecomms. Consortium v. FCC, 518 U.S. 717, 744 (1996).  The Court upheld a 
provision that permitted cable operators to adopt editorial policies for leased access channels, but rejected 
government-imposed restrictions on indecent programs on leased and public access channels. 
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ACLU, the Court for the first time subjected the indecency definition (in the Internet context) to 

rigorous scrutiny and found it significantly overbroad.  521 U.S. 844, 871-881 (1997).  These 

decisions addressed the underlying logic of the indecency standard, thus extending their 

significance beyond the broadcast-specific context.  The factual underpinnings of Pacifica have 

been superseded by significant changes as well, including the rise of cable television and the 

Internet as equally pervasive electronic media. 14 

 In these circumstances, the Commission should be more circumspect about 

regulating broadcast content, not less.  But Golden Globe Awards eliminates many interpretive 

restraints the Commission previously used to ensure that its enforcement of 18 U.S.C. § 1464 

does not cross the constitutional line.  For example, by overruling its previous precedents which 

held that isolated or fleeting references to “indecent” words are not actionable, the Commission 

opened a broad new area of enforcement.  But the Supreme Court stressed in Pacifica that it was 

not empowering the Commission to act in such isolated instances, and it emphasized that the 

context in which words are used is “all-important.”  Pacifica, 438 U.S. at 750.  Golden Globe 

Awards drains the FCC’s contextual approach of meaning because the agency’s focus is on 

whether a particular word will “enlarge a child’s vocabulary” regardless of the setting in which 

the word is used.  Golden Globe Awards ¶ 9 (the fact that the broadcast of vulgar language is 

                                                 
14  As the Commission has found, “the modern media marketplace is far different than just a decade ago.”  

2002 Biennial Regulatory Review – Review of the Commission’s Broadcast Ownership Rules and Other Rules 
Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, 18 FCC Rcd. 13620, 13648 (2003).  It 
noted that traditional media “have greatly evolved,” and “new modes of media have transformed the landscape, 
providing more choice, greater flexibility, and more control than at any other time in history.”  Id.  Of particular 
relevance here, the Commission noted that “[t]oday’s high school seniors are the first generation of Americans to 
have grown up with this extraordinary level of abundance in today’s media marketplace.”  It found that most teens 
have access to cable television and high speed Internet access, many live in households that receive 100 to 200 
channels of video programming and thus “have come to expect immediate and continuous access to news, 
information, and entertainment.”  Id. at 13648-49.  In this environment, imposing special speech restrictions on the 
broadcast medium because a teenager might hear something that could “enlarge[ ] a child’s vocabulary in an 
instant,” Pacifica, 438 U.S. at 749, is futile, and needlessly reduces broadcast content to only what is fit for children. 
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isolated and unintentional “is irrelevant; it still has the effect of exposing children to indecent 

language”). 

 The Commission’s insistence that the context of speech continues to be “critically 

important” in indecency determinations is belied by its reasoning in Golden Globe Awards.  

Although it suggests that the “merit” of a work may be considered as part of its indecency 

analysis, the FCC confines this review to whether “there was any political, scientific or other 

independent value of use of the word here.”  Golden Globe Awards ¶ 17.  Such a narrow, 

atomistic view of merit word-by-word is about as far as one can get from the “work as a whole” 

requirement for evaluating obscenity, which, paradoxically, is unprotected by the First 

Amendment. 15  This approach vests the Commission with standardless discretion to pick and 

choose between favored and disfavored speakers.  Such arbitrariness is precisely what the 

vagueness doctrine in First Amendment law is designed to prevent.  NAACP v. Button, 371 U.S. 

415, 432-433 (1963).  The government’s ability to assist favored speakers and penalize 

disfavored ones is the principal vice of vagueness in speech regulation.  Kolender v. Lawson, 461 

U.S. 352, 360 (1983).   

 Arbitrariness also is a chronic problem with the FCC’s indecency policy that is 

greatly exacerbated by Golden Globe Awards, which gives no guidance for when the “context” 

of a given program will outweigh its presumed offensiveness.  For example, the Commission in 

the past has held that use of the word “‘fuck’ or ‘fucking’ 10 times in 7 sentences” in a 

“legitimate news report” on NPR is not actionably indecent, Industry Guidance, 16 FCC Rcd. at 

8012 (citing Peter Branton, 6 FCC Rcd. 610), but it more recently held that the inadvertent, split-
                                                 

15 The Commission’s overly narrow view of “context” and “merit” is a significant constitutional defect.  
See Ashcroft v. Free Speech Coalition, 535 U.S. 234, 248 (2002) (“work as a whole” requirement is “an essential 
First Amendment rule [that t]he artistic merit of a work does not depend on the presence of a single explicit scene”);  
ACLU v. Ashcroft, 322 F.3d 240, 252 (3d Cir. 2003) (reviewing material considered to be harmful to minors “in 
context” is constitutionally deficient because “[t]he taken ‘as a whole’ language is crucial”). 
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second flash of a penis during a news interview with cast members of a critically-acclaimed off-

Broadway production was indecent. 16  With respect to literary or artistic works, the merit of the 

material may save it from an indecency finding, 17 or, more likely, it may not. 18  There simply is 

no way to predict when the “context” will save speech from an indecency finding, and there are 

ominous indications that the Commission plays favorites when it applies its vague standards. 19 

 Despite its purported attempt to clarify its indecency standards by decreeing that 

“any use of [the ‘F-Word’] or a variation, in any context, inherently has a sexual connotation,” 

the Commission has only made matters more confusing. 20  To begin with, it is not even clear 

whether the FCC is purporting to ban just the word “fuck” or would also restrict its euphemisms, 

including the term “F-Word.” 21  While in other circumstances it might be reasonable to assume 

the government intends only to ban the actual word and not its semantic replacements, it is not 

                                                 
16 Young Broadcasting of San Francisco, Inc., 19 FCC Rcd. 1751 (2004).  Some radio stations have 

declined even to carry advertising for the stage production after the FCC decision.  See News Release, Puppetry of 
the Penis – Indecent or Art?, Mar. 30, 2004, attached as Exhibit 1. 

17 See WPBN/WTOM License Subsidiary, Inc., 15 FCC Rcd. 1838 (2000) (considering context, the 
depiction of full frontal nudity in the film Schindler’s List is not actionably indecent). 

18 Golden Globe Awards ¶ 9 & n.25 (warning broadcasters that “social or political value” of a work does 
not save it from an indecency finding and noting that “the works of Joyce, [and] words and phrases found in the 
writings of D.H. Lawrence [and] James Baldwin” may be considered indecent) (quoting ACT I, 852 F.2d at 1340). 

19 When the FCC declined to sanction NPR for its newscast about mob boss John Gotti, for example, 
Commissioner Ervin S. Duggan suggested that his fellow Commissioners had been influenced by the fact that “the 
broadcast in question was by National Public Radio.”  Peter Branton, 6 FCC Rcd. at 611 (dissenting statement of 
Commissioner Ervin S. Duggan).  Now, the FCC has ruled that, even without the evidence of a tape or transcript, 
and without evidence of what words were actually broadcast, it can determine that material is actionably indecent 
because of the subject matter discussed “and the identities of the participants (a ‘shock jock’ and a porn star).”  
Emmis Radio License Corp., Mem. Op. and Order, FCC 04-62 (rel. Apr. 8, 2004) (“Emmis Radio”) (emphasis 
added). 

20 Golden Globe Awards ¶ 8.  The Commission’s initial premise that the word at issue has only a sexual 
connotation is simply wrong.  See, e.g., WEBSTER’S NEW COLLEGIATE DICTIONARY 463 (1977) (including among 
the definitions “sometimes used in the present participle as a meaningless intensive”).  See also THE F WORD (2d 
ed., Random House 1999) (a 272-page book with an introduction by Roy Blount, Jr. which traces the etymology of 
the word “fuck” and sets forth its myriad meanings and usages).  

21 The Commission order and separate statements use the expression “F-Word” thirty-five times, including 
in the legal analysis and in the Order’s conclusion, while the words “fuck” or “fucking” appear only in footnotes, 
largely involving parenthetical references to other cases.  See Golden Globe Awards ¶ 8 n.32. 
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safe for licensees to rest on such an assumption where a wrong guess can cost a station a huge 

fine or lead to license revocation.  In the three other March 18 Indecency Orders, for example, 

the FCC reinforced the notion that even innuendo and colloquial references can be actionable 

where the FCC concludes the sexual connotation is “unmistakable.” 22  In this regard, the 

expression “F-Word” appears easily to qualify since the Commission found it unnecessary to 

define the term even though roughly eight thousand six hundred other words in the English 

language also begin with the letter “F.” 23  Moreover, the Commission warned broadcasters that 

it intends to interpret its mandate broadly, to prohibit “vulgar and coarse language” including 

“words (or variants thereof) that are as highly offensive as the “F-Word.” 24  As a consequence, 

many other commonly understood euphemisms in addition to the “F-Word” may be unsafe to 

broadcast. 25  But it is impossible to tell from the FCC’s newly-announced standard which words 

are acceptable and which ones are not. 

 Which words may be deemed “highly offensive” is a function of contemporary 

community standards for the broadcast medium – a concept the Commission has never 

previously defined other than to say it is a national standard based on the “average broadcast 

viewer or listener.”  Industry Guidance, 16 FCC Rcd. at 8002.  Now, however, in its March 18 

Indecency Orders, the FCC claims to rely on its “collective experience and knowledge, 

developed through constant interaction with lawmakers, courts, broadcasters, public interest 

                                                 
22 Capstar ¶ 9;  Infinity Broadcasting ¶ 10;  Infinity Radio License ¶ 5. 
23 WEBSTER'S 3RD NEW INT’L DICTIONARY OF THE ENGLISH LANGUAGE, UNABRIDGED 811-926 (1986).   
24 Golden Globe Awards ¶¶ 13-14.   
25 Some commonly understood euphemisms of the “F” variety include “eff” (or “effing”), “fug,” “frig,” 

“freaking,” “having fun,” “funch,” “fungoo,” and “futz.”  Hugh Rawson, DICTIONARY OF EUPHEMISMS AND OTHER 
DOUBLETALK 173, 177, 179, 182-183 (Revised ed. 1995).  Many other well-worn expressions similarly stand in for 
the word.  Id. at 232 (listing more than 40 examples).  Compare Palmetto Broad. Co., 33 FCC 250, 251 (1962), aff’d 
on other grounds, Robinson v. FCC, 334 F.2d 534 (D.C. Cir. 1964) (DJ’s use of expressions such as “let it all hang 
out” considered “obscene, coarse, vulgar, and suggestive material susceptible of indecent double meaning”).   
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groups and ordinary citizens, to keep abreast of contemporary community standards for the 

broadcast medium.”  Infinity Radio License  ¶ 12 (emphasis added).  This dubious explanation of 

the methodology employed in assessing contemporary community standards is legally deficient 

and further compounds the confusion that attends the Commission’s Section 1464 enforcement 

scheme. 

 In fact, there has been no “constant interaction” by the Commission with the 

courts on the subject of indecency.  To the contrary, the last time a court opined on the 

Commission’s indecency enforcement scheme was nearly ten years ago, and that was at the 

behest of broadcasters.  See Action for Children’s Television v. FCC, 59 F.3d 1249 (D.C. Cir. 

1995).  To the extremely limited extent courts have interacted with the Commission, they have 

expressly relied on FCC commitments to exercise restraint and caution when regulating indecent 

material.  E.g., ACT I, 852 F.2d at 1340 n.14.  More significantly, such interactions have been in 

the context of facial challenges in which the definition and application of community standards 

are not at issue.  Indeed, the Commission has never been involved in a case that resulted in a 

judicial application of “community standards” as currently defined by the FCC.  The only case 

that came close to doing so was a decade ago, but it resulted instead in a settlement that produced 

(seven years later, in 2001) the Commission’s Industry Guidance – a document that now appears 

to be of limited utility. 26 

 The Commission’s interaction with public interest groups and ordinary citizens is 

generally one-sided, and clearly tends to reflect the interests of those who choose to complain 

about broadcast material, at the expense of the interests of the vast majority of listeners and 

viewers, who cannot reasonably be expected to contact the Commission in support of their 

                                                 
26 See Evergreen Media Corp. v. FCC, Civil No. 92 C 5600 (N.D. Ill. Feb. 22, 1994) (agreeing to publish 

guidelines as to the meaning of the term “indecency” within 9 months). 
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favorite stations and programming. 27  Individual complaints, especially those filed as part of an 

orchestrated campaign by one or two organizations (as was the case in Golden Globe Awards) 

are a poor substitute for the objective measurement of contemporary community standards 

through such means as polling or analysis of ratings results, the latter of which the Commission 

irrationally discounts. 28  It should correct that error through reconsideration here. 

B. Golden Globe Awards Substantially Expands Content Regulation by 
Adopting a New Standard for Profanity 

 The Commission’s independent rationale for Golden Globe Awards – that the 

isolated use of the word “fuck” was “profane” – further undermines the constitutionality of its 

indecency policy.  This alternative basis for reversing the Bureau decision has the effect of 

replacing one vague standard with several – broadcasters now must excise any words or images 

that may be indecent, blasphemous, or vulgar.  This new regime defines “profanity” in at least 

four ways:  (1) “personally reviling epithets naturally tending to provoke violent resentment”; 

(2) “language so grossly offensive to members of the public who actually hear it as to amount to 

a nuisance”; (3) blasphemy, or divine imprecation; and (4) “vulgar, irreverent, or coarse 

language.”  The decision unhelpfully adds that “[w]e will analyze other potentially profane 

words or phrases on a case-by-case basis,” while providing no meaningful guidance as to what 

those words might be.  Golden Globe Awards ¶¶ 13-14.   

                                                 
27 The Commission periodically issues reminders that “[t]he Commission receives many informal 

complaints that do not involve violations of the Communications Act, a rule or order of the Commission.  The 
existence of a complaint does not necessarily indicate wrongdoing by the company at issue.”  Consumer and 
Governmental Affairs Bureau, Report on Informal Consumer Inquires and Complaints, Nov. 20, 2003, at 1. 

28 See Infinity Broad. Operations, 17 FCC Rcd. 27711, 27715 (Enf. Bur. 2002).  Contemporary surveys 
demonstrate far different attitudes among members of the broadcast audience than the FCC presumes.  See Kavla 
McCabe, Study Reveals Rock Listeners’ Views on Indecency, RADIO & RECORDS, Apr. 9, 2004 at 1; Rated R for 
Rock, RADIO & RECORDS, Apr. 9, 2004 at 15 (reporting results of surveys by Jacobs Media and Edison Media 
Research on contemporary listeners’ attitudes), attached hereto in Exhibit 2. 
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 None of these definitions can survive constitutional scrutiny, as each suffers from 

obvious vagueness and overbreadth.  The range of statements encompassed by blasphemy and 

divine imprecation, both religiously based, is far removed from the sphere of indecency which 

the Commission had heretofore sought to regulate.  The most commonplace of divine 

imprecations, such as “Go to Hell” or “God Damn It,” are now actionable under Golden Globe 

Awards. 29  By encompassing such protected speech, the profanity standard’s blasphemous and 

divine imprecation components are impermissibly and unconstitutionally vague and overbroad.  

By bringing its suddenly heavy hand down into this area of religiously oriented speech, the 

Commission also has impermissibly breeched the First Amendment wall that separates church 

and state. 

 The “nuisance” and “personally reviling epithet” prongs fare no better.  The 

“nuisance” definition on its face ranges far beyond indecency to include “grossly offensive” 

words that do not have a sexual or excretory meaning.  The Commission relies on a definition of 

“nuisance” as including speech that “is prejudicial to the .  .  . sense of decency or morals of the 

citizens at large.” 30  This open-ended definition wholly encompasses the concept of “indecency” 

and suggests no logical stopping point.  “Personally reviling epithets,” which require a tendency 

to provoke, are the constitutional equivalent of “fighting words.” 31  This definition, too, suffers 

from fatal vagueness and overbreadth, opening up broadcasters to an entirely new range of 

                                                 
29 Duncan v. United States, 48 F.2d 128, 134 (9th Cir.), cert. denied, 283 U.S. 863 (1931).  To the extent 

the FCC has shown restraint in the recent past and refrained from regulating blasphemous words, such decisions are 
of little help now since Golden Globe Awards reaffirmed the FCC’s authority to do so.  Golden Globe Awards ¶ 14 
(“Broadcasters are on notice that the Commission in the future will not limit its definition of profane speech to only 
those words and phrases that contain an element of blasphemy or divine imprecation . . .”) (emphasis added). 

30 Golden Globe Awards ¶ 13 & n.36 (citing definition from BALLENTINE’S LAW DICTIONARY (3d ed. 
1969).  The same dictionary defines “profane” as “Common rather than sacred.  Irreverent toward or contemptuous 
of sacred things.”   

31 See Chaplinksy v. New Hampshire, 315 U.S. 568, 573 (1942) (finding that there are “fighting words” that 
by their ordinary meaning are “likely to cause a fight” or “are threatening, profane or obscene revilings”). 
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prohibitions on speech that have nothing to do with sexual or excretory organs and activities.  

The Supreme Court has repeatedly held that “fighting words” regulations must be carefully 

drawn so as to avoid application to protected expression. 32  Moreover, an essential element of 

“fighting words” is that they be uttered face-to-face, which obviously is impossible in the typical 

broadcast setting.  The vagueness and overbreadth of the new test for profanity is fatal. 33   

C. The Commission’s Enforcement Procedures Violate the First 
Amendment and Basic Principles of Due Process 

 The procedures and penalties affirmed in Golden Globe Awards demonstrate a 

further lack of regard for constitutional limitations.  The Commission’s new approach eviscerates 

due process requirements in determining whether an indecent broadcast has occurred and, upon 

finding a transgression, imposes wholly disproportionate and punitive sanctions.  The 

Commission used the decision to reiterate the policy that “serious multiple violations” of the 

indecency rule could lead to license revocations and that forfeitures may be issued for each 

indecent utterance in a particular broadcast. 34  Furthermore, the Commission reserved to itself 

the right to declare particular words profane on a case-by-case basis, with all the attendant dire 

consequences, without giving any indication of what those words might be.  Not only are these 

changes already having a profound chilling effect on speech, see infra Section III.D, they are 

eliminating live broadcasting as it is currently practiced, since Golden Globe Awards articulates 

a technological delay requirement as an “element” of its indecency calculus.  Golden Globe 

Awards ¶¶ 11, 17. 
                                                 

32 See, e.g., Gooding v. Wilson, 405 U.S. 518, 523 (1972); Cohen v. California, 403 U.S. 15, 20 (1971).  
See also Lewis v. New Orleans, 415 U.S. 130 (1974). 

33 See, e.g., State v. Poe, ___ P.3d ___, 2004 WL 396052 (Idaho 2004) (striking down state law against 
using profanity “within the presence or hearing of children”).  

34 The Commission has since issued Notices of Apparent Liability based on this new approach.  See Clear 
Channel Broad. Licenses, Inc., FCC 04-88 (rel. Apr. 8, 2004) (“Clear Channel”) (proposing a $495,000 fine based 
on a “per utterance” calculation). 



 

 16

 Even worse, the FCC would now place the burden on licensees to prove that their 

broadcasts are not indecent.  The Commission no longer finds it necessary for complaints to 

accurately report and substantiate the contents of the broadcast. 35  It appears to presume that a 

broadcast is indecent because of the subject matter at issue and the identity of the speakers.  See 

Emmis Radio ¶¶ 10-12.  It also has indicated its intention to take action against stations even if 

they have received no complaints at all.  E.g., Clear Channel ¶ 16.  Moreover, in evaluating 

licensees’ responses to complaints, the Commission has said that broadcasters’ good faith 

attempts to understand and comply with the rules are “irrelevant,” Golden Globe Awards ¶ 9, 

thus effectively reading out of the law any requirement that a violation be “willful.” 36  The 

Commission also moved recently to implement an increase in indecency fines as threatened in 

Golden Globe Awards, by basing the forfeiture on each individual “indecent” utterance, but the 

Commission’s methodology for doing so is vague and confusing.  Clear Channel, supra note 34 

(NAL for a $495,000 forfeiture).  Although the Commission has not yet instituted license 

revocation proceedings against a licensee, the threat to do so is quite real and has a significant in 

terrorem effect. 37 

                                                 
35 In Golden Globe Awards, for example, the Commission was untroubled by the fact that certain 

complainants inaccurately recollected or reported what was actually said.  Golden Globe Awards ¶ 3 n.4.  The 
decision establishes a new enforcement process in which no tape or transcript need be supplied, or even a precise 
recollection of the actual broadcast.  See also Emmis, supra, and Capstar, supra. 

36 The FCC’s new approach conflicts with the Communications Act.  Section 503(b) of the Act requires 
that a violation of the Commission’s rules be “willful” or “repeated” before the government may assess a forfeiture, 
but the approach applied in Golden Globe Awards eliminates any such requirements.  The fact that an “isolated” 
reference now may constitute actionable indecency cannot be reconciled with a requirement that the violation be 
repeated.  Moreover, the FCC’s disregard of broadcaster intent as “irrelevant” eviscerates not just a “willfulness” 
requirement, but would punish broadcasters even without a showing of negligence.  This approach also conflicts 
with the First Amendment.  See ACT I, 852 F.2d at 1340 n. 14 (Commission promised court that it would accord 
weight to “reasonable licensee judgments” in assessing potential sanctions). 

37 Golden Globe Awards ¶ 17.  As the Nixon Administration’s Director of Telecommunications Policy 
explained to The Washington Post, “The main value of the sword of Damocles is that it hangs, not that it drops.  
Once you take a guy’s license away, you no longer have leverage against him.”  Yale Broad. Co. v. FCC, 478 F.2d 
594, 605 n.22 (D.C. Cir. 1971) (Bazelon, C.J., dissenting from denial of rehearing en banc) (quoting Clay T. 
Whitehead). 
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 These procedural changes, combined with the new substantive standard for 

indecency and profanity, converts the FCC into a “roving Commission” capable of broadly 

suppressing speech it dislikes.  Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 59 (1963) 

(condemning commission charged with reviewing material “manifestly tending to the corruption 

of the youth”).  In these circumstances, “the Commission must discharge its constitutional 

obligations by explicitly considering [a] claim that the FCC's enforcement of [its policies] 

against [the licensee] deprives it of its constitutional rights.”  Meredith Corp. v. FCC, 809 F.2d 

863, 874 (D.C. Cir. 1987).   

D. The FCC’s New Policies Already Are Significantly Chilling Protected 
Speech 

 The vagueness and overbreadth of the indecency and profanity standards, and the 

FCC’s ability to engage in discriminatory enforcement guarantees that broadcasters will “steer 

far wider of the unlawful zone” and restrict their expression “to that which is unquestionably 

safe.” 38  Indeed, the Commission’s new approach to indecency enforcement already is having 

this effect across the board in the broadcast industry.  Already broadcasters have eliminated or 

curtailed live programming for fear a single uttered indecency by an individual over which the 

broadcaster lacks control could lead to fines or other punishment.  Radio stations have fired on-

air personnel for even inadvertent broadcasts of a single expletive, and numerous songs, long 

staples of radio playlists, have been removed or edited as too risky to continue airing as they 

have in the past, in some cases for over twenty years.  Television and radio shows once deemed 

perfectly acceptable – in some cases by the FCC itself – have been canceled or altered.  These 

                                                 
38 Speiser v. Randall, 357 U.S. 513, 526 (1958); Baggett v. Bullitt, 377 U.S. 360, 372 (1964).  See also 

Kolender, 461 U.S. at 358; Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676, 678 (1968) (“the permissible 
extent of vagueness is not directly proportional to, or a function of, the extent of the power to regulate or control 
expression with respect to children”). 
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actions, most occurring in but the first month since Golden Globe Awards issued, vividly 

illustrate the constitutional defects of the Commission’s actions and the need for reconsideration. 

 Among the first casualties of Golden Globe Awards have been other live 

broadcasts, the unpredictability of which, coupled with uncertainty over the new FCC standards, 

has caused broadcasters to shy away from live fare.  A number of radio stations have stopped 

airing live performances by visiting artists, opting instead to record them for broadcast at a later 

time, thus losing the spontaneity of the live format.  Others have abandoned any use of a live 

call-in format. 39  Broadcasters also have felt compelled to terminate a variety of on-air talent in 

the new environment the FCC has fostered.  This is not limited to the much-publicized purging 

of Howard Stern from several stations and termination of Todd Clem (either of which is trouble-

some enough from a constitutional perspective), 40 but also has included others such as writer, 

actress, and six-year “fixture” on non-commercial educational station KCRW(FM) Sandra Tsing 

Loh.  She was terminated in “a precautionary measure to show the station had distanced itself . . . 

in case the FCC investigates” after broadcast of a Loh monologue including a single expletive 

that was intended to be “bleeped” but inadvertently aired in unedited form. 41   

 Radio stations also have found themselves constrained to eliminate or edit songs 

considered classics of middle-of-the road formats and which previously aired in unexpurgated 

                                                 
39 See, e.g., Mark Brown, Broadcast Words, Actions Stir Efforts to Clean Up “Dirty” Airwaves, ROCKY 

MTN. NEWS, Mar. 27, 2004 at 1D (“in Denver, live radio is history”); John Eggerton, Stations Consider Tape-
Delayed News, BROADCASTING & CABLE, Apr. 6, 2004.  These articles and others referenced in this Section III.D 
are attached in Exhibit 2. 

40 See, e.g., Sarah McBride, Clear Channel Dumps Stern After Big Fine, WALL ST. J., Apr. 9, 2004, at B1; 
Jube Shiver, Jr., Radio Chain Boots Stern Off Stations; Clear Channel Makes the Temporary Move Permanent After 
FCC Proposes Fining it for Airing the Shock Jock, L.A. TIMES, Apr. 9, 2004, at C1; Clear Channel Fires Fla Radio 
DJ Bubba The Love Sponge, DOW JONES INT’L NEWS, Feb. 24, 2004.  Cf. W. Scott Bailey, Union Calling Clear-
Channel’s Zero-Tolerance Plan Indecent, SAN ANTONIO BUS. J., Mar. 12, 2004.  

41 Greg Braxton, KCRW Fires Loh Over Obscenity, L.A. TIMES, Mar. 4, 2004, at B1.  The station later 
offered to reinstate Ms. Loh, but she declined, citing a “toxic environment” at the station.  Scott Collins, et al., The 
Decency Debate, L.A. TIMES, Mar. 28, 2004, at E26.  See Exhibit 2. 
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form. 42  Classic Rock format stations have dropped several such songs from their rotation, 

including The Who’s “Who Are You,” Pink Floyd’s “Money,” Lou Reed’s “Walk on the Wild 

Side,” Steve Miller’s “Rock ‘n Me” and “Jet Airliner,” Warren Zevon’s “Lawyers, Guns & 

Money,” and Steppenwolf’s “The Pusher.” 43  Stations also have been forced to drop or edit more 

recent songs by such critically acclaimed artists as Pearl Jam (“Jeremy” and “Why Go”), Alice in 

Chains (“Man in the Box” and “Heaven Beside You”), Guns ‘n’ Roses (“Its So Easy” and “Mr. 

Brownstone”) and OutKast (“Roses”).  Even pop songs generally thought innocuous, such as 

John Mellencamp’s “Jack and Diane” or “Play Guitar” and Sheryl Crow’s “A Change Would Do 

You Good” have been edited for radio, or in some cases, dropped altogether.   

 Other programming also has been directly affected by sensitivity to the new FCC 

standards.  Principals involved in this year’s annual Victoria’s Secret fashion show – a telecast 

the Commission staff has in the past deemed not indecent 44 and which already had been filmed – 

elected to scrap the program. 45  An episode of ER was edited to eliminate a brief shot of the 

                                                 
42 See Rated R For Rock, supra note 28, at 54, 60; Mark Brown, Broadcast Words, Actions Stir Efforts to 

Clean Up “Dirty” Airwaves, ROCKY MTN. NEWS, Mar. 27, 2004 at 1D (“Rock songs that have been played for a 
quarter-century are suddenly being pulled and re-edited.”); Stations Are Pruning Their Pink Floyd and Cleaning Up 
Steve Miller’s “Jet Airliner,” INSIDE RADIO, Mar. 23, 2004 at 1; Bram Teitelman, Radio Reacts to Indecency Flak, 
BILLBOARD, Mar. 13, 2004; Hotline, THE BOSTON HERALD, Mar. 26, 2004 at E4 (“classic rock stations around the 
country are ‘retiring’ hit songs because a word or two in the lyrics might irk the FCC”); Tom Feran, Indecency 
Uproar Stirs a Loud Silence, CLEVELAND PLAIN DEALER, Mar. 26, 2004 at E1 (Pink Floyd’s “Dark Side of the 
Moon” dropped from airplay, along with Warren Zevon’s “Lawyers, Guns and Money,” Steve Miller’s “Jet Air-
liner,” and the Who’s “Who Are You?”); Jason Bracelin, The $500K #!*@%, CLEVELAND SCENE, Apr. 7, 2004. 

43 Songs such as the Rolling Stones’ “Bitch,” Nazareth’s “Hair of the Dog,” and Elton John’s “The Bitch is 
Back” also have been dropped or edited due to use of the word “bitch” (which involves neither sexual nor excretory 
references).   

44 See Letter from Charles W. Kelley, File No. EB-01-1H-0661/RBP (Mar. 21, 2002) (dismissing complaint 
against the Victoria’s Secret special because complainant failed to demonstrate “the sexual aspects of the material 
was, in context, so graphic or explicit as to be patently offensive”). 

45 Shelly Branch and Joe Flint, Limited Brands Decides to Cancel Lingerie TV Show, WALL ST. J., Apr. 12, 
2004, at B2; Michele Gershberg, Indecency Uproar Taming U.S. Network TV, REUTERS, Apr. 12, 2004. 



 

 20

exposed breast of an 80-year-old woman receiving emergency care. 46  On ABC, the network 

darkened for some Central and Mountain time zone affiliates a love scene between two 

characters on a show known for over a decade to feature such material. 47  Public broadcaster 

WGBH edited a hint of cleavage out of its American Experience documentary “Emma Gold-

man.” 48  Further, on “Every Child is Born a Poet: The Life and Work of Piri Thomas” for the 

Independent Lens series, PBS felt it must edit certain expletives (including nonsexual but 

offensive epithets) even though they appear in the poetry of subject Piri Thomas, a renowned 

poet, writer and educator, on a program that featured him reading excerpts from some of his 

work and other parts being dramatized. 49  The Commission’s recent actions undermine previous 

attempts by the Bureau to moderate the censorial effects of a vague indecency policy. 50 

 The FCC’s new Section 1464 enforcement scheme forces broadcasters to follow 

the maxim “when in doubt, leave it out.”  The chilling effect of this more restrictive regime is 

obvious.  As one experienced observer of the medium put it, “[i]t’s as if someone turned the 

thermostat down 20 degrees.” 51  The new scheme is antithetical to the First Amendment 

guarantee that speech in the United States will be “uninhibited, robust, and wide-open.”  New 

                                                 
46 See The Decency Debate, supra note 41.  This article provides a catalog of other television and radio 

programs that were edited, cancelled or thematically altered in response to the FCC’s actions. 
47 Dusty Sanders, Some States Not Exposed to “Blue” Nudity, ROCKY MTN. NEWS, Mar. 27, 2004, at 1D. 
48 Lisa de Moraes, Even Buttoned-Down PBS Gets Caught in the Wringer, WASH. POST, Mar. 11, 2004.  

See Exhibit 2. 
49 See Press Release, PBS Edits “Offensive” Content From Independently-Produced Documentary Every 

Child is Born a Poet: The Life and Work of Piri Thomas in Order to Comply With New FCC Indecency Rules, 
April 6, 2004, attached as Exhibit 3.  Some public broadcasting systems, such as Nebraska Public Television, 
dropped the documentary altogether.  

50 Compare The KBOO Foundation, 16 FCC Rcd. 10731 (Enf. Bur. 2001) ($7,000 NAL for broadcast of 
“Your Revolution”), with The KBOO Foundation, DA 03-469 (Enf. Bur., Feb. 20, 2003) (rescinding NAL).  In the 
current environment, it is no longer safe to assume that the Bureau’s latest analysis remains operative. 

51 David Hinckley, Across the Dial, Tone-Down, N.Y. DAILY NEWS, Apr. 1, 2004 (quoting Tom Taylor, 
editor of INSIDE RADIO and citing numerous examples). 
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York Times v. Sullivan, 376 U.S. 254, 270 (1964).  The effect is not limited to having broad-

casters edit out a few naughty words here or there, for as the  Supreme Court has noted, “we 

cannot indulge the facile assumption that one can forbid particular words without also running a 

substantial risk of suppressing ideas in the process.”  Cohen v. California, 403 U.S. at 26.  The 

general manager of two radio stations owned by Bonneville International Corp. explained: 

You have to watch the theme to make sure you’re not offending 
someone, whether you are discussing gay marriages or the disabled 
or African-Americans . . . .  We really don’t want to go there 
anymore.” 52 

Such editorial skittishness is widespread on radio and television stations across the nation even 

though the Golden Globe Awards decision is less than a month old.  Already this newly 

restrictive environment has exacted a significant financial toll in the form of canceled programs 

(that already had been produced) and higher editing and production costs.  The Commission 

must reconsider the decision before the chilling effect becomes even more pronounced. 

IV. CONCLUSION 

 Sweeping changes approved in Golden Globe Awards belie the Commission’s 

claim that its role in overseeing program content is “very limited” and that “the First Amendment 

is a critical constitutional limitation that demands that . . . we proceed cautiously and with appro-

priate restraint.”  Golden Globe Awards ¶¶ 4, 5.  The FCC’s new indecency regime cannot fairly 

be characterized as “limited” or “restrained” to the extent it expands the scope of the indecency 

standard, adds a “profanity” element, reduces due process protections, and imposes harsher 

penalties.  The FCC is seeking not to enforce contemporary community standards for the broad-

                                                 
52 Diane Toroian Keaggy, Radio’s “Shock” Therapy, ST. LOUIS POST-DISPATCH, Apr. 11, 2004 (quoting 

John Kijowski, general manager of WVRV-FM and WSSM-FM).  See also David Hinckley, DJ Fired For Race 
Remark, N.Y. DAILY NEWS, Mar. 23, 2004. 
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 The American Civil Liberties Union is a nationwide, non-profit, non-partisan 

organization with more than 400,000 members dedicated to the principles of liberty and equality 

embedded in the Constitution.  The ACLU has been in the forefront of numerous cases  

involving free expression, filing including an amicus brief in FCC v. Pacifica, acting as lead 

plaintiff and counsel in Reno v. ACLU, 521 U.S. 844 (1997), which concerned regulation of 

indecency on the Internet, and recently filing an amicus brief in the Second Circuit concerning 

the procedures used by the FCC in its recent decisions involving indecency.  Jones v. FCC, 02-

6248 (brief filed Jan. 31,  2003).  The ACLU appears on its own behalf and on behalf of its  

members which includes both artists and others who appear on broadcast  television and 

individuals who watch broadcast television. 

 The American Federation of Television and Radio Artists (“AFTRA”), 

affiliated with the AFL-CIO, is a diverse union representing close to 80,000  

professional performers and broadcasters nationwide who work in news,  

information and entertainment programming on television and radio as well as  

in the sound recordings industry, commercials and industrials, and new  

technologies such as interactive programming and CD ROMs.  

 Beasley Broadcast Group, Inc., is the nation’s 17th largest radio broadcasting 

company.  Founded in 1961 and headquartered in Naples, Florida, Beasley Broadcast Group 

owns or operates 41 radio stations (26 FM and 15 AM) in ten large and mid-sized markets in the 

United States.   

 Citadel Broadcasting Corporation is a radio broadcaster serving primarily mid-

sized markets in the United States.  Through its operating subsidiary, Citadel Broadcasting 

Company, Citadel owns and/or operates 156 FM stations and 68 AM stations in 44 markets.   
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 The Creative Coalition is the leading nonprofit, nonpartisan social and public 

advocacy organization of the arts and entertainment community.  Founded by prominent 

members of the creative community, The Creative Coalition is dedicated to educating its 

members on issues of public importance, primarily the First Amendment, arts advocacy, 

runaway production and public education.  The Creative Coalition does not endorse or raise 

funds for political parties or candidates. 

 Directors Guild of America, Inc. is a nonprofit corporation that serves as the 

duly recognized labor organization and exclusive representative for the purposes of collective 

bargaining of, among others, directors, assistant directors, and unit production managers of 

theatrical and television motion pictures.  DGA has no parent corporation, and has no stock and 

hence no shareholders. 

 Entercom Communications Corp. is the nation's fourth largest radio 

broadcaster, operating in Boston, Seattle, Denver, Portland, Sacramento, Kansas City, 

Milwaukee, Norfolk, New Orleans, Memphis, Buffalo, Greensboro, Rochester, 

Greenville/Spartanburg, Wilkes-Barre/Scranton, Wichita, Madison, Gainesville/Ocala and 

Longview/Kelso, Washington. 

 The First Amendment Project is a nonprofit organization that is dedicated to 

protecting and promoting freedom of information, expression, and petition.  The First Amend-

ment Project provides advice, educational materials, and legal representation to its core 

constituency of activists, journalists, and artists in service of these fundamental liberties. 

 Fox Entertainment Group, Inc. is a multi-faceted entertainment company with 

operations in four business segments: (1) the production and distribution of filmed entertainment, 
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including the production of programming for television and cable distribution; (2) television 

station ownership; (3) the FOX Network; and (4) cable network programming channels.  

 The Freedom to Read Foundation is a non-profit membership organization 

established in 1969 by the American Library Association to promote and defend First 

Amendment rights and to set legal precedent for the freedom to read on behalf of all citizens.  

 Margaret Cho starred in the ABC sitcom, All-American Girl and a series of 

critically-acclaimed one-woman shows, including Notorious C.H.O. and I'm The One That I 

Want, which toured the country and was made into a best-selling book and feature film. Both are 

now airing on the Showtime Networks.  Her newest concert film, Revolution, premieres on 

Sundance Channel in June 2004. Ms. Cho has been honored by, among others, American 

Women in Radio and Television, Lambda Legal Defense and Education Fund, the Asian 

American Legal Defense and Education Fund, and the National Organization for Women for 

“making a significant difference in promoting equal rights for all, regardless of race, sexual 

orientation or gender identity.” 

 Media Access Project is a thirty-year-old non-profit public interest law firm 

which represents the public’s First Amendment right to have access to diverse and  antagonistic 

civic and artistic expression via the electronic mass media. 

 Minnesota Public Radio® operates a 35-station radio network serving virtually 

all of Minnesota and parts of surrounding states and produces local, regional and national 

programming for radio, Internet and face-to-face audiences.  Minnesota Public Radio reaches 12 

million listeners nationwide each week.  Of those, 650,000 listen regionally in Minnesota and 

surrounding states.  With nearly 83,000 members, it has the highest percentage of listener 

membership of any community-supported public radio network in the United States.  Minnesota 
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Public Radio produces more national programming than any other station-based public radio 

organization in the country.  National programs include A Prairie Home Companion®, Saint Paul 

Sunday®, Marketplace®, Sound Money®, The Splendid Table®, Pipedreams®, and Classical 24®, a 

live, nationally broadcast classical music service. 

  The National Coalition Against Censorship, founded in 1974, is an alliance of 

50 national non-profit organizations, including religious, educational, professional, artistic, labor, 

and civil rights groups, united in the conviction that freedom of thought, inquiry, and expression 

are indispensable to a healthy democracy.  Positions advocated in these comments do not 

necessarily reflect the positions of each of the participating organizations in the Coalition. 

 The National Federation of Community Broadcasters is a twenty-nine year old 

grassroots organization which was established by and continues to be supported by member 

stations, comprising large and small, rural and urban broadcasters distinguished by their commit-

ment to local programming, community participation and support.  The Federation’s nearly 250 

members come from across the United States, from Alaska to Florida; from every major market 

to the smallest Native American reservation.  While urban member stations provide alternative 

programming to communities that include New York, Minneapolis, San Francisco and other 

major markets, rural members are often the sole source of local and national daily news and 

information in their communities.  This membership reflects the true diversity of the American 

population, with 41% serving rural communities, and 46% that are minority radio services.  

 Penn & Teller are “a couple of eccentric guys who have learned how to do a few 

cool things” to the tune of a critically acclaimed Off Broadway show, national tours, best-selling 

books, lectures at Oxford University and the Smithsonian Institution, and Visiting Scholar status 

at the Massachusetts Institute of Technology.  The duo has a long history in television, including 
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their Emmy award-winning PBS special “Penn & Teller Go Public,” more than 20 appearances 

on “Late Night with David Letterman” and appearances on “The Tonight Show with Jay Leno,” 

“Late Night with Conan O’Brien,” “The Today Show,” “Saturday Night Live,” “The Drew 

Carey Show,” and “Friends.”   

 People For the American Way Foundation is a non-partisan citizens’ 

organization established in 1980 to promote and protect civil and constitutional rights, including 

First Amendment freedoms.  With over 600,000 members and supporters nationwide, the 

Foundation frequently has been involved in litigation and other efforts to prevent overbroad 

regulation of free expression in the name of “indecency.” 

 Radio One, Inc., is the nation’s seventh largest radio broadcasting company and 

is the country’s largest radio broadcasting company primarily targeting African-Americans.  

Headquartered in Lanham, Maryland, Radio One owns and/or operates 67 stations (53 FM and 

14 AM) in 22 markets.  Radio One also programs one channel on the XM Satellite Radio system. 

 The Recording Artists Coalition is a nonprofit, non-partisan coalition formed to 

represent the interests of recording artists in public policy and legal debates that affect the music 

industry and the well being of recording artists. 

 Recording Industry Association of America, Inc. (“RIAA”) is a trade 

association whose member companies produce, manufacture and distribute over 90% of the 

sound recordings sold in the United States.  The RIAA is committed to protecting the free 

expression rights of its member companies. 

 Screen Actors Guild (“SAG”) represents 120,000 professional actors.  

Headquartered in Los Angeles, SAG has branches across the United States and members work 

on television and feature films throughout the world. 
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 Viacom Inc. is a leading global media company, with preeminent positions in 

broadcast and cable television, radio, outdoor advertising, and online.  With programming that 

appeals to audiences in every demographic category across virtually all media, the company is a 

leader in the creation, promotion, and distribution of entertainment, news, sports, music, and 

comedy.  Viacom’s well-known brands include CBS, MTV, Nickelodeon, Nick at Nite, VH1, 

BET, Paramount Pictures, Infinity Broadcasting, Viacom Outdoor, UPN, TV Land, Comedy 

Central, CMT: Country Music Television, Spike TV, Showtime, Blockbuster, and Simon & 

Schuster.  

 When In Doubt Productions, Inc. is a film production company dedicated to 

producing films about social and historical issues and the way in which these subjects are 

reflected and explored through arts and letters. 

 Writers Guild of America, west represents writers in the motion picture, 

broadcast, cable and new media industries.  Founded in 1933, the Guild represents 9500 writers 

of news and entertainment programming. 

 
 

 













































































 

 

APPENDIX III 

JOINT PETITION FOR STAY OF FOX ENTERTAINMENT GROUP, INC., NBC 
UNIVERSAL, INC. AND VIACOM, INC., COMPLAINTS AGAINST VARIOUS 

BROADCAST LICENSEES REGARDING THEIR AIRING OF THE “GOLDEN GLOBE 
AWARDS” PROGRAM (JUNE 18, 2004) 

 

 























































 

 

APPENDIX IV 

LETTER FROM F. WILLIAM LEBEAU TO WILLIAM H. DAVENPORT RE: FCC 
FILE NO. EB-04-IH-0512 (FEB. 2, 2005) 

 

 







































































































 

 

APPENDIX V 

LETTER FROM F. WILLIAM LEBEAU TO WILLIAM H. DAVENPORT RE: FCC 
FILE NO. EB-04-IH-0591 (FEB. 2, 2005) 

 

 





































































































 

 

APPENDIX VI 

LETTER FROM F. WILLIAM LEBEAU TO WILLIAM H. DAVENPORT RE: FCC 
FILE NO. EB-04-IH-0570 (FEB. 14, 2005) 

 

 



































































































 

 

APPENDIX VII  

DECLARATION OF NICOLE A. BERNARD 



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Remand of Section III.B of the Commission’s 
March 15, 2006 Omnibus Order Resolving
Numerous Broadcast Television Indecency
Complaints

)
)
)
)
)
)

DA 06-1739

DECLARATION OF NICOLE A. BERNARD
ON BEHALF OF FOX TELEVISION STATIONS, INC.

1. I am Senior Vice President of Broadcast Standards and Practices for the Fox

Broadcasting Company, a position that I have held since April 2004. I currently oversee

all day-to-day standards and practices operations for Fox Broadcasting Company,

including all content approval and compliance processes for thenetwork’s entertainment

programming and paid advertising content.

2. I am responsible for coordinating the submission of tapes to the Federal

Communications Commission that are requested as part of its investigatory process. I

also assist outside legal counsel in preparingFox’s formal responses to any Commission

indecency inquiries.  I am therefore familiar with the FCC’s procedures for investigating,

prosecuting, and dismissing complaints against the network.

3. It is my understanding that the FCC is actively investigating complaints against at

least 75 Fox network programs or content broadcast by Fox’s owned and operated

television stations, and that these unresolved indecency complaints often lead to

significant delays in the license renewal process for the affected stations.

4. I am increasingly concerned about theFCC’s lack of transparency with respect to

the indecency complaint process. The Commission has only recently (i.e., within the last



6 to 9 months) agreed to provide Fox with the titles and broadcast dates of programs that

it is investigating, and the FCC only does so if Fox makes a specific request. The

Commission now provides copies of complaints, but redacts all ofthe complainant’s 

contact information, including the community of residence. This redaction makes it

impossible to verify that the complaint has identified the appropriate station. In addition,

Fox is not apprised of indecency complaint dismissals without a direct inquiry, and even

then, the FCC refuses to provide copies of dismissal letters. The Enforcement Bureau has

advised the network that it must file a request under the Freedom of Information Act if it

wants to obtain these dismissals. This convoluted process and the associated delays

significantlyundermine the network’sability to more fully understand theagency’s 

indecency case law and to determine what is and is not acceptable for broadcast.

5. TheCommission’s dramatically expanded indecency enforcement, which began

with its 2004 Golden Globe’s decision, together with the ongoing investigation of over 75

complaints against shows aired on Fox or Fox-owned stations, are having a dramatic

chilling effect on writers, performers and producers of Fox network programming. With

management at Fox increasingly nervous about stepped-up indecency enforcement in the

context of a tenfold increase in fines, the network has become ever more cautious in

editing out content that this FCC may find objectionable under its vague standards.

Without question, content that previously was aired, or would have aired, on Fox, is left

out of programs in this chilly environment. Following are some specific examples:

 FOX was forced to shelve an episodeof “That 70s Show” that dealt with
masturbation after a single airing. The episode, which neither depicted the act nor
discussed it in specific terms, won a prestigious award from the Kaiser Family
Foundation for an honest and accurate depiction of a sexual health issue.



 Hours before a livebroadcast of “American Idol,” Broadcast Standards and
Practices forced producers to delete a clip from a Brittany Spears video that had
aired numerous times on MTV, VH1 and other broadcast programs.

 The resources of no less than eight Standards and Practices executives were
utilized to cover live broadcasts of the family-friendly“American Idol” (three on
site, five covering the delay button and phone) out of concern that even the
slightest unintended vulgarity or innuendo might generate a response from
pressure groups or the FCC.

 For the 2004 and 2005 “Billboard Music Awards,” FOX committed no less than
seven Broadcast Standards and Practices executives to cover this live show. Two
executives were on-site in Las Vegas for several days, while four executives were
directly on separate delay buttons (backed up by another executive on the
telephone).

 Ten previously delivered episodesof “Cops” had to be re-edited so that, in
addition to bleeping, mouths speaking profanities were blurred.

 For the rebroadcast of the“Family Guy” episode “Road to Europe,”a shot of the
nude buttocks of an animated couple at a rock concert was blurred.

 For the rebroadcast ofthe “Family Guy” episode “A Very Special Family Guy
Freakin’Christmas”,a shot ofan animated baby’s bare buttocks reflected on a
Christmas tree ornament was removed.

 Although the highly acclaimed drama“House” is unanimously praised for dealing
with numerous medical conditions in an honest and accurate fashion, Standards
and Practices forced producers to completely re-write an episode that dealt with a
patient struggling with psychiatric issues related to sexuality and animals.
Although the topic contained no depiction or specific discussion of sexual
activity, there was concern about the subject matter.

 “Prison Break” producers were forced to hire a Spanish language consultant after
it was learned that Spanish words that were completely acceptable when spoken
by a Puerto Rican character might mean something different in another Hispanic
culture.

 A scene in a final cutof “Prison Break” featuringa fully-clothed woman sitting
on top of a fully clothed man was removed. Although sex was neither explicit nor
implied, the scene was edited to ensure it would not generate an FCC inquiry.

 Furious producers for “So You Think You Can Dance” were forced to blur a 
female dancer’sbirthmark on her cleavage out of fear that the birthmark might be
mistaken for an areola/nipple.



 At unprecedented expense, no less than eight Standards and Practices executives
were involved in covering Super Bowl XXXIX. Two executives were flown to
Jacksonville to be on-location, four executives were on separate delay buttons,
another executive was backing up on the telephone, and an eighth executive
reviewed taped sports material in the days leading up to the game.

6. In general, Fox has had to increase staffing in my department between Fiscal 2004

and Fiscal 2007 by 70%, at a cost of $1,026,000, to respond to the FCC’s stepped-up

indecency enforcement regime.

7. All Broadcast Standards and Practices executives undergo rigorous training to

ensure that objectionable content is caught prior to air. However, even despite this

extensive preparation and training, perfect compliance withthe network’s broadcast

standards and practices is not possible.

8. The network now utilizes four individuals on the “button” to censor potentially 

indecent live content. Despite this investment in additional full-time personnel, because

this is an inherently human endeavor, it is impossible to ensure that content violative of

the FCC’s vague indecency standard will never air on live television.

9. The current indecency regime is also upsetting the creative community due to the

lack of certainty. Programs that once cleared the department must now be reevaluated as

the FCC issues new indecency decisions. Furthermore, these changes often must be

implemented rapidly which heightens the opportunity for error.





 

 

APPENDIX VIII 

DECLARATION OF DENNIS SWANSON 



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Remand of Section III.B of the Commission’s 
March 15, 2006 Omnibus Order Resolving
Numerous Broadcast Television Indecency
Complaints

)
)
)
)
)
)

DA 06-1739

DECLARATION OF DENNIS SWANSON
ON BEHALF OF FOX TELEVISION STATIONS, INC.

1. My name is Dennis Swanson. I am President of Station Operations for the Fox

Television Stations Group, a position that I have held since October 2005. I am currently

responsible for managing the operations of the 35 television stations owned and operated

by Fox, including the stations' local news operations. I previously served as Executive

Vice President and Chief Operating Officer of the Viacom Television Stations Group,

where I oversaw operations for the 40 television stations owned and operated by Viacom.

I also have served in executive positions with the ABC and NBC networks and with local

television stations in New York and Chicago.

2. The ability to present live news coverage is of critical importance to the Fox

stations and to the viewing public. Particularly during emergency situations and breaking

news events, it is essential that viewers learn of vital news as it happens (e.g., the great

unifier in the community after the events of 9-11 was television and the information that

it imparted). Presenting news on a live basis ensures that our stations' viewers receive the

most authentic presentation of information in real-time, without censorship. While live

news coverage provides extraordinary benefits to the public, it also carries certain risks

due to its often unscripted and volatile nature. For example, stories about severe weather
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or military conflict can lead to very emotional reporting, but it is this extemporized

coverage that makes live news so compelling and valuable to the public.

3. Due to recent FCC indecency enforcement action, however, the network is now

faced with having to consider a delay even during news coverage because of the

possibility that an on-air report may run afoul of the FCC’s vague indecency standard.  

The FCC’s content restrictions inappropriately infringe on journalistic freedom by 

forcing stations to choose between censoring broadcasts (and depriving the public of

critical information) and risking severe penalties from a government enforcement action.

4. Even with a delay, moreover, in many cases it would be impossible for stations to

review content to ensure compliance with overly-broad indecency restrictions.

Employees enforcing broadcast standards would have to make difficult, split-second

decisions about whether to censor news reporting in an effort to comply with the FCC’s 

indecency regulations. Broadcast standards employees are not journalists and their

efforts would necessarily interfere with both the right and the obligation of journalists to

present the news as accurately as possible. Further, decisions about what news to censor

would have be made based on an inherently vague indecency standard that relies on

context to an extraordinary degree. Any effort to censor the news would always be

subject to human error–both in terms of failing to edit potentially objectionable material

and in accidentally editing out clearly legal content. This potential for error means that

non-journalists could unnecessarily restrict the flow of news to the audience.

5. Finally, for competitive reasons, Fox’s ability to present the news live and 

unadulterated is more important than ever. The Fox stations are competing with other

media that are not subject to the Commission’s stringent and uncertain indecency 
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DA 06-1739

DECLARATION OF ED GOREN
ON BEHALF OF FOX TELEVISION STATIONS, INC.

1. My name is Ed Goren. I am President, Fox Sports, a position that I have held

since April 2000. I am currently responsible for the look, sound, editorial content and

superior quality of Fox Sports' studio and game broadcasts and I also serve as Executive

Producer of all Fox Sports productions. I previously served as Senior Producer for CBS

Sports, where I produced sports telecasts for every sport broadcast by the network.

2. The ability to present live sports programming to the Fox Sports audience is of

critical importance. Viewers demand the most authentic and realistic presentation of

sporting events in real time and without censorship. In addition to live broadcasts of the

events themselves (with their accompanying play-by-play commentary), at times the

network also provides live audio from the field of play and live interviews with athletes

before, during and after games. This coverage, which our viewers have come to expect,

provides the audience a complete experience and helps fans feel like they are part of the

action.

3. Due to recent FCC indecency enforcement action, however, Fox Sports is now

faced with having to consider a delay even during live sports coverage because of the

possibility that an on-air event may run afoul of the FCC’s vague indecency standard.
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This is an unwarranted infringement on the sports production process that also thwarts

the expectations of sports fans who desire to watch games live.

4. Even with a delay, moreover, in many cases it would be impossible for Fox Sports

to review content to ensure compliance with overly-broad indecency restrictions.

Broadcast standards employees would be forced to make split-second decisions about

whether to censor content in an effort to comply with the FCC's indecency regulations.

And they would have to make these decisions based on an inherently vague indecency

standard that relies on context to an extraordinary degree. This very human endeavor

would always be subject to error–both in terms of failing to edit potentially

objectionable material and in accidentally editing out clearly legal content. This potential

for error easily could lead to distorted coverage if perfectly legitimate content is

inadvertently edited out.

5. Finally, for competitive reasons, Fox Sports' ability to present programming live

and unadulterated is more important than ever. In an era of time-shifting made possible

by digital video recorders, sports programs are one of the few remaining examples of

“appointment television.”  Fans demand that sports be shown live and will favor media 

that are able to provide such programming. Fox Sports' over-the-air broadcasts compete

with other media that are not subject to the Commission’s stringent and uncertain

indecency regulations. The near ubiquitous availability of cable and the Internet means

that consumers easily can migrate to other platforms where they can experience sports

coverage live and without fear that it might be censored or edited solely because of fear

of government enforcement. Thus, the Commission's indecency enforcement threatens
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1. My name is Peter Liguori. I am President, Entertainment for the Fox

Broadcasting Company, a position that I have held since March 24, 2005. I am currently

responsible for all FOX network program development and scheduling, as well as

marketing, business affairs and promotions. I previously served as President and Chief

Executive Officer of News Corporation’s FX Networksfor seven years, where I oversaw

business and programming operations for FX and the Fox Movie Channel.

2. The ability to present awards shows and other entertainment programming live to

our audience is of critical importance to the network. Viewers demand the most

authentic presentation of awards shows and other public events in a way that is realistic

and uncensored. The live presentation of awards shows and other popular entertainment

programming (such as American Idol) is what makes this content so compelling.

3. Due to recent FCC indecency enforcement action, however, the network is forced

to delay these broadcasts so that censors may attempt to bleep out or discard material that

may run afoul of the FCC's vague indecency standard. This is a harmful infringement on

the creative process that interferes with the desire of the viewing public to watch these

events as they unfold.
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4. Even with a delay, moreover, in many cases it is impossible for the network's

broadcast standards group to effectively monitor live broadcasts. These dedicated

employees must make split second decisions about whether to censor content in an effort

to comply with the FCC’s indecency regulations.  And they have to make these decisions 

based on an inherently vague indecency standard that relies on context to an

extraordinary degree. This very human endeavor is subject to error–both in terms of

failing to edit potentially objectionable material and in accidentally editing out clearly

legal content. As a result, unnecessary censorship is inevitable under the vague

indecency standard. Such censorship inappropriately invades the creative process, leads

to harmful distortions of broadcasts and threatens the future of live programming.

5. The threat is not merely theoretical. The network recently broadcast a program

containing a live performance by a musician. Broadcast standards employees reviewed

the song lyrics in advance and watched multiple dress rehearsals, all of which indicated

that the performance would fully comply with the indecency rules. During the time-

delayed live broadcast, however, a vigilant standards employee bleeped a portion of the

song's audio out of fear that an expletive had been used. A review of the material

following the broadcast revealed that no expletive in fact was ever uttered, but by then

the television audience had already been subjected to an unwarranted interruption of its

enjoyment of the program.

6. Finally, for competitive reasons, FOX’s ability to present entertainment 

programming live and unadulterated is more important than ever. In an era of time-

shifting made possible by digital video recorders, awards shows and similar broadcasts of

public events are one of the few remaining examples of “appointment television.”  The 
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AND FOX BROADCASTING COMPANY

1. My name is Andrew G. Setos. I am the President of Engineering for the Fox

Group, a position that I have held since February 2002. In this role, I serve as the senior

technology strategist for the company with oversight of engineering for all Fox divisions,

including all film and television units. I have been with the engineering division of Fox

since 1988.

2. Shortly after Congress increased the maximum potential fine for a violation of

broadcast indecency regulations tenfold, I was asked by Fox executives to prepare an

estimate of the economic costs of operating time delay systems for all live programming

(including news and sports) broadcast over the Fox Broadcasting Company's FOX

network and over all of the owned-and-operated local broadcast stations. The FOX

network currently owns and operates time delay equipment used during all live

entertainment programs, at an installed cost of approximately $100,000. This equipment

would be expected to require replacement every 5 years. But the network does not own

sufficient equipment, nor does it employ sufficient personnel, to operate time delay

systems for all sports and news programming.






